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The Women Voters 


6¢ 

T HE RESULTS of woman suffrage have not come up to expectations. 
In general, the women have voted for the same motives and for the same 
types of candidate as the men. It is claimed they have been more susceptible 
to the cajolery of the demagogue. ‘Thus far they have not been interested 
or willing to perform the routine work of party operation.” 

So comments a leading political science textbook on the adoption of 
the Nineteenth Amendment. For our part, we are reluctant to find fault 
with the ladies for having motives and wisdom no better than our own, 
and on the other points we are frankly glad it is not up to us to cast the 
first stone. 

On the contrary, we rise to offer a sincere word of tribute to the women 
voters and their organizations, and specifically the League of Women 
Voters, for their sincere, unselfish and intelligent interest in the betterment 
of the administration of justice throughout the country. Let's face it- 
there are subjects more fascinating than judicial organization and_ proce- 
dure. Yet in state after state, the League of Women Voters has adopted 
judicial reform as a major objective, and through study groups, distribu- 
tion of literature, personal contact and otherwise, its members not only have 
educated themselves but have made a significant contribution to general 
public understanding of the issues and their importance. 

The elective process being what it is, no one agency or group ever can 


take full credit or blame for a vote going one way or the other; but 
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accounts of major judicial reforms of the 
past—in Missouri and New Jersey—and 
current projects in Illinois, New York, 
Connecticut and other states, invariably as- 
sign a prominent part to the work of the 
League. There is surely room for a differ- 
ence of opinion as to the wisdom of the 
League’s rejection of the New York court 
bill last March, but if a better one is finally 
adopted their stand will have been vindi- 
cated, and they will have credit not only 
for mechanical help in mustering votes, 
but also for affirmative leadership as to 
the substance of the reform itself. 


Guest Editorial— 


Vol. 42, No. 4 


To laud the League’s work for the im- 
provement of the administration of justice 
is not to minimize its outstanding contri- 
butions in many other areas of state, com- 
munity and civic betterment. Indeed, quite 
the contrary to the textbook writer’s as- 
sertion, today, thirty-eight years after the 
adoption of the Amendment, our country 
is a better place to live in because of it. 

The Eighteenth Amendment was adopted 
in 1919 and then repealed in 1933. Let's 
hope the Nineteenth is never repealed. It 
would be a national calamity! 


BIGGER PENALTIES FOR THE POOR 


Once more the gross injustice of equat- 
ing a day in jail with a one-dollar fine has 
brought a protest from the bench. Two 
years ago Chief Judge Walsh of the Mu- 
nicipal Court assailed that obsolete for- 
mula, as this newspaper has done on many 
occasions. Now Judge Bazelon has raised 
the issue in connection with the appeal 
allowed Conway Ellis Clarke by the United 
States Court of Appeals. Clarke is under 
two sentences of $100 or 90 days. Judge 
Bazelon suggested that the parties brief 
the Court on the “the additional ques- 
tion whether an alternative sentence of 
fine or imprisonment is an invalid dis- 
crimination between those who are able 
to pay and those who are not.” Judge 
Danaher protested this attempt to bring 
into the case a constitutional issue which 
the petitioner had not raised, and he has 
strong legal precedent for that objection. 
But the inequality between a $100 fine and 
90 days imprisonment cries out for con- 


sideration by sentencing judges as well as 
legislatures. 

In many instances maximum sentences 
(with the number of days in prison equal 
to the number of dollars of the fine) are 
written into the law. This is a hangover 
from an era when wages were a dollar a 
day. At today’s wages 90 days in jail are 
more nearly equivalent to $1000 or even 
$1500. Obviously, then, the culprit who 
goes to jail for want of funds suffers many 
times the punishment of similar offenders 
who can pay up in cash. This is a shocking 
defect in the judicial system. 

Judges could doubtless do much to avoid 
the imposition of alternate penalties so 
far apart in terms of actual punishment. 
But the statutes themselves should be mod- 
ernized. This task could probably best be 
undertaken by a commission of experts au- 
thorized to recommend specific amend- 
ments to Congress.—Washington Post and 
Times-Herald 











He needs a lawyer NOW 





JUNIUS L. ALLISON is 
field director of the National 
Legal Aid and Defender As- 
sociation, Chicago, which is 
engaged in promoting the ex- 
tension of legal aid service to 
the indigent in both civil and 
criminal cases. This article is 
adapted from his remarks in 
a debate with Professor Fred 
E. Inbau of Northwestern 
University on the subject “Should Defense Counsel Be 
Made Available Immediately After Arrest?” in North- 
western University’s Short Course for Defense Lawyers 
in Criminal Cases, Chicago, August 14, 1958. Professor 
Inbau has promised a reply article for a future issue. 


—_— connected with our criminal 
law probably have been more often criti- 
cized as lacking in fairness and efficiency 
than any other area in the administration 
of justice. Of this particular field, the prob- 
lem that has given the most trouble is that 
period of time from the arrest of a person 
to the time of his arraignment. This may 
be a few hours or it may be many days. 


1. Illinois Revised Statutes, Ch. 38, | 449.1. 


By JUNIUS L. ALLISON 


During this period the accused should have 
the right to consult a lawyer—a right rec- 
ognized by statutes in several states. For 
instance, in Illinois the provision is as fol- 
lows: 


Whoever shall, while holding another per- 
son in custody, deny that other person his 
right to consult and be advised by an at- 
torney at law, whether or not such person 
is charged with a crime . . . shall be fined 
not less than $100.00 nor more than $1,- 
000.00, or shall be imprisoned for not less 
than ten days nor more than six months.! 


The importance of counsel early in the 
proceedings is pointed out in Justice Mur- 
phy’s dissenting opinion in the Canizio 
case in which the majority held that the 
defendant was protected even though coun- 
sel was present only when the sentence was 
given: 

. . The right to counsel means nothing 
unless it means the right to counsel at each 
and every step in a criminal proceeding. 
The failure at any particular point to have 
representation or to be aware of one’s right 
to counsel may have an indelible and im- 
ponderable effect upon the entire proceed- 
ing, an effect which may not be erasable on 
the day of imposing the sentence.? 

It is true that in any machinery for reg 
ulating the conduct of individuals no meth- 
od is 100 per cent perfect. The rules of 
evidence against hearsay may at times seem 
to thwart justice; but in the long run, the 
values outweigh the weaknesses. This is so 
with the right to have counsel soon after 
arrest. The relative importance of recogniz- 
ing this individual right at the expense of 
the possibiilty of permitting a few to go un- 
punished is succinctly stated in the Fd- 
wards case: 

The safety of the victim of the crime and 
the security of potential victims of possible 


2. Canizio v. New York, 327 U.S. 89 (1946). 
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future crimes must be a prime concern of 
those charged with administration of crimi- 
nal law. At the same time it is equally nec- 
essary to shield innocent persons against 
lalse accusations, to prevent the conviction 
of suspects upon flimsy or doubtful evi- 
dence, and to assure the use of civilized 
methods even against the guilty. For these 
reasons, under Anglo-American  jurispru- 
dence, unlike other systems of law prevail- 
ing elsewhere, the accused is clothed with a 
presumption of innocence and his guilt 
must be established beyond a reasonable 
doubt before he can be convicted. More- 
over, he is surrounded with certain other 
well-known safeguards. In this respect, An- 
glo-American jurisprudence goes farther 
than some other systems of law in preserv- 
ing the rights of the accused. As a conse- 
quence, undoubtedly there are times when 
the criminals escape through the meshes 
and go unwhipped of justice. ‘This result 
is preferable, however, to the possible risk 
of convicting an innocent person. 


‘There are five specific reasons why a de- 
fendant should have the right of counsel 
as soon as possible. 


I. This is the Only Way to Make Real the 
Recognized Rights and Safeguards that 
We Say an Accused Has Under 
Our Form of Government 


Of what value is the privilege against 
self-incrimination guaranteed by the Con- 
stitution if the defendant doesn’t know he 
has this protection? What help to a fright- 
ened, ignorant, and sometimes youthful de- 
fendant is the presumption of innocence 
during the period of interrogation if he is 
unaware of this principle? How would an 
uninformed person know that there is a 
writ of habeas corpus unless he were told? 
Unless we believe these are only paper 
rights, the person in custody should be ad- 
vised of them, for we have no rights unless 
we have the right to know what our rights 
are. It is during this period of so-called in- 
terrogation—at a time when the accused has 
no friends beside him, when the proceed- 
ings are conducted behind locked doors, 
when there is no record made—that. he 
needs to know his rights. Most states do 





3. U. S. v. Edwards, 152 Fed. Suppl. 180 (1957) 
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not require the officer even to warn the 
accused that his statements may later be 
used against him. 

Sometimes it is contended that any 
good defense counsel would forbid his 
client to say anything and therefore prevent 
him from unburdening his conscience with 
a full confession. This is not the case in 
every instance. In his concurring opinion 
in State v. Braasch, Justice Crockett stated: 


. I do not see how that idea finds prop- 
er application to the facts of this case. It 
seems to me that it incorrectly presupposes 
that every person investigated or arrested in 
regard to a crime is guilty and that the 
function of a lawyer is to keep the law en- 
forcement officers from learning the truth. 
Officers may investigate, or even arrest, in- 
nocent persons or a guilty person whose 
conscience prompts him to disclose the 
truth. In such event, it is not so unusual 
as is popularly supposed that a lawyer 
“worth his salt” does advise his accused 
client to make a full disclosure of all facts 
and thus assist in the solution of the crime 
under investigation.4 


It is true that most defense counsel ad- 
vise their clients against making admissions 
when counsel is not present, but this is 
sound advice in view of the many degrees 
of most statutory crimes and the varying 
circumstances which color the overt act. 
Not since the sparrow confessed to the kill- 
ing of cock robin has there been a con- 
fession prepared by the interrogator for the 
accused to sign that adequately and accu- 
rately gave the picture of the occurrence. 
So when presence of counsel deters ‘“‘con- 
fession,” it can prevent an actual miscar- 
riage of justice as well as protect the legal 
rights of the accused. 

One authority in this field asks if the de- 
tention of the accused is sound practice: 


It is true that the police have great dif- 
ficulties in collecting evidence. Hence, if 
adequate guarantee against abuse is or can 
be made available, much might be said in 
defense of detention pending investigation. 
Arguably, such detention conflicts with a 
traditional political ideal to the effect that 





4. 229 Pacific Reporter 2d, 295. (1951). 
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individuals who have committed no wrong 
shall be absolutely unmolested. . . 5 


And with respect to this appointment of 
counsel for the defense, Roscoe Pound 
states that: 


. . [T]here should be expressed provi- 
sion for a legal examination of suspected 
or accused persons before a magistrate; . . . 
those to be examined should be allowed to 
have counsel present to safeguard their 
rights; . . . provision should be made for 
taking down the evidence so as to guar- 
antee accuracy. . . 6 


Justin Miller has said this in a more 
dramatic way: 


In practically every state this right to 
counsel is interpreted to mean the right 
to counsel during the trial of the case. Al- 
though competent counsel is of great value 
at that time, the time when the accused 
person really needs the help of a lawyer is 
when he is first arrested and from then on 
until trial. The intervening period is so 
full of hazards for the accused person that 
he may have lost any legitimate defense 
long before he is arraigned and put on 
trial.? 

One federal court judge has been more 
specific by saying: 

.. The time a defendant needs counsel 
most is immediately after arrest and until 
trial. Two friendless, inexperienced boys 
without a criminal record are tricked by 

. . police to make incriminating admis- 
sions .. 8 


II. This Guarantee Will Help Prevent Use 
of Third Degree Methods and 


Extra-Legal Interrogations 


It must be admitted, fortunately, that in 
the majority of the cases there is no third 
degree; and, further, that in the work of 
the FBI—a courteous and circumspect ques- 
tioning—we hear little of the charge of 
pressuring the accused. However, in many 
local cities and counties, the police 
officers are not so considerate. With the 
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dragnet methods of bringing in suspects— 
especially when there is great public de- 
mand for the police to solve a particular 
crime, usually a violent one, “Get a con- 
fession” is too often the slogan. 

Ernest Hopkins, in Our Lawless Police, 
quotes an American Bar Association Com- 
mittee as reporting that the third degree is 
still widespread in the United States. In re- 
ferring to the “war on criminals,” Hopkins 
said: 


The notorious fact is that the police do 
not apply their war theory to the classes of 
criminals. . . . It is visited upon the youth- 
ful imitation gangsters, boys of eighteen 
and nineteen. It is visited in exceedingly 
numerous instances upon mere indigents 
and morons and vagrants and unemployed 
men and migratories and drug addicts and 
immigrants and illiterates. ... 


Figures submitted to the Wickersham 
Commission by the Voluntary Defender’s 
Committee of the City of New York show 
that of the 1,235 cases defended in court 
trials by this organization in 1930, there 
were 289 defendants, or 23.4 per cent, who 
proved to the satisfaction of the agents that 
they had been beaten by the police either 
upon arrest or in the back rooms of the 
various station houses. Seventy-five had no 
prior conviction. 

In the book New Horizons in Criminol- 
ogy by Barnes and ‘Teeters, the authors say 
on page 280: 


It is significant, without going further, 
to note that (1) the third degree is not re- 
stricted to any one section of the country; 
(2) in general it is used more frequently 
against friendless and inconspicuous per- 
sons than against dangerous criminals who 
are known to have powerful connections; 
(3) ingenious devices or techniques that 
leave no mark on the body of the suspect 
are used by the more adroit police officers; 
and (4) the third degree still persists in 
spite of its illegality and its frightfulness. 





5. Orfield, Criminal Procedure from Arrest to Ap- 
peal, p. 25. (1947). 

6. Roscoe Pound “Legal Interrogation of Persons 
Accused or Suspected of Crime,” 24 J. Crim. Law, 


1017. (1924). 

7. Justin Miller, “Lawyers and the Administration 
of Criminal Justice,” 20 ABA Journal 78 (1934). 

8. Ex Parte Sullivan 107 F. Supp. 517 (1952). 





116 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


Roscoe Pound gives this pertinent infor- 
mation: 


In the United States the feeling of police 
and prosecutor that they ought to be able 
to interrogate suspected persons long ago 
led to a systematic development of extra- 
legal or downright illegal examinations by 
officials, with every external appearance of 
legality. These examinations have become 
so much a matter of course that we may 
read in every morning paper how police or 
prosecutors examined (the word usually 
chosen is “grilled”) so-and-so for anywhere 
from ten to forty-eight or more consecutive 
hours, going at him in relays to wear him 
out or to break him down. They are now 
taken to be established practices. Prosecu- 
tors often conduct them with a pretense of 
authority when those subjected to them are 
ignorant, unadvised as to their rights, in- 
significant, or without means of employing 
counsel. Indeed, so bold have those resorts 
to those practices become that we now read 
in the newspapers how this man or that 
was held incommunicado in a police station 
or jail while the grilling process was going 
on. 

Thus the constitutional immunity has 
ceased to be of any value to those who need 
it for legitimate defense.9 


Some may remember the poor janitor 
in Chicago who was held and mistreated 
in a most shameful way in the case where 
another was later convicted of the crime. 
Even though the janitor in this case was 
successful in his suit for damages, it should 
be remembered that usually the defendant 
has little remedy against third degree meth- 
ods used by police during investigation. 
The police officer is not under bond; very 
rarely is he reprimanded by his superior 
officers for going too far; if a false arrest 
suit is brought against him, juries usually 
side with the officer; even if a judgment 
were obtained, the officer would not be able 
to pay. 

In analyzing the groups of defendants 
that need advice of counsel early, it should 
be noted that it is usually the poor and un- 
educated that most often are “pushed 





9. Pound, op. cit., p. 1014. 
10. 266 U.S. 1. (1924). 
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around.” We can’t imagine the members 
of the syndicate, the hoodlums in the union 
rackets, or the leaders of the narcotics rings 
or other “professional” criminals being 
held days without the advice of counsel. 
Many of them have counsel even before 
they are arrested. 

Consider, for example, the case of Ziang 
Sung Wan v. United States! in which a 
confession of murder guilt was obtained 
from the hapless accused by subjecting him 
to persistent, lengthy, and repeated inter- 
rogations while he was ill. For ten hours 
he was led from floor to floor to examine 
and re-examine the scene of the crime and 
objects connected with it. After twelve 
days of this torture, the accused, being in a 
state of exhaustion, signed a confession. 

David Watkins lists objections to exist- 
ing methods of interrogation as follows: 


“In the case of minor criminal offenses 
for which the punishment is light, the 
penalty for refusing to answer may be as 
great, as embarrassing, or as inconvenienc- 
ing as guilt itself. To avoid it, the innocent 
person has only the alternative of incrimi- 
nating himself, taking the consequences and 
immediately putting as much distance as 
possible between himself and “the law.” 
The door is open to the unscrupulous law 
enforcement official and others to become 
petty local tyrants “shaking down” the ig- 
norant and the “timid soul” members of the 
community by threatened accusation of 
crime and by variously imposing upon the 
innocent who refuse to incriminate them- 
selves. This makes for poor police work and 
delays advantageous to the criminal.” 
The third degree does exist! Until all 

extra-legal interrogation can be eliminated, 
the minimum safeguard is provision for 
advice of counsel. 


III, Advice of Counsel Early After Arrest 
Will Improve the Quality of 
Police Investigation 


Many investigating officials are lazy. 
This, of course, does not apply to the FBI. 
Mr. Watkins gives this interesting “red 





ll. David Watkins. “Constitutional Protection of 
the Innocent,” 26 J. Am. Jud. Soc. 1 (1942). 
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pepper” theory: 


. .. [T]he rubber hose, the spotlight, and 
the never-ending “grilling” (all of which 
leave no mark on the body) . . . have an 
effect every bit as undesirable. The best 
indication of what is likely to result from 
abolishing the privilege seems to be sum- 
marized in one sentence from a History of 
Criminal Law, written by Sir J. F. Stevens, 
explaining why Indian officers resorted to 
torture of prisoners. ““There is a good deal 
of laziness in it. It is far pleasanter to sit 
comfortably in the shade rubbing red pep- 
per into the poor devil’s eyes than to go 
about in the sun hunting up evidence.”’!2 


Let's look at the figures reported by the 
FBI in the Uniform Crime Reports from 
the various states. In 1956 there were 111,- 
274 individuals taken into custody on sus- 
picion. ‘These were not in connection with 
any specific crime. In the same year, 264, 
601 were apprehended where there was sus- 
picion of guilt of particular crime. All of 
these—375,875, were later released without 
charge. This suggests dragnet methods of 
the most careless type: poor police work is 
implicit in this type of wholesale arrest. 
Further, it is interesting to note that of 
those charged, a great many were later 
found not guilty. During that year, accord- 
ing to the U. C. R., 41 per cent of those 
charged with murder were acquitted; 59 
per cent of those charged with negligent 
manslaughter, 39.63 per cent of those 
charged with rape, and 48 per cent of 
those charged with aggravated assault were 
acquitted. A substantial number of those 
who are picked up and held and interro- 
gated are innocent. Shall we deny them the 
right to talk to a lawyer after they are 
arrested? 

Good police work is hard work, and we 
know most police officers are sincere and 
dedicated. Unfortunately, however, there 
are too many investigators on the force who 
do not want to “go about in the sun hunt- 
ing up evidence.” 

Let us consider some of the easy meth- 


12. Ibid. 


13. Fred Inbau, “Preliminary Actions and Proceed- 
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ods adopted and practiced by the police to 
get confessions when they should be doing 
a more thorough investigative job and not 
relying so heavily on persuading the help- 
less defendant to talk. 

Probably the best authority in the field 
of police investigation is Professor Fred 
Inbau, former Director of the Chicago 
Police Scientific Crime Detection Labora- 
tory and now Professor of Law at North- 
western University. Consider his advice: 


.. . The usual police practice is to keep 
the arrested person in police custody for 
the purpose of interrogating him regarding 
the events in question, and the Illinois 
Supreme Court has followed the generally- 
accepted state ruling that a confession ob- 
tained during this period of intentional, 
and illegal, delay is nevertheless admissible 
in evidence if it is otherwise voluntary or 
trustworthy. 

There is an Illinois statute which pro- 
vides that an attorney whom the arrestee 
desired to see or consult must be allowed 
to have a private visit in the place of con- 
finement [see I}linois Revised Statutes, Ch. 
38, Para. 477 (1927)]. No penalty is pro- 
vided, however, for an infringement of this 
right to counsel visitation. And a confession 
obtained after the infringement of the right 
would probably still be admissible as evi- 
dence. 

Although an arrested or accused person 
has the constitutional right not to orally 
incriminate himself, he may be compelled 
to do certain things or to submit to certain 
practices or procedures designed to produce 
physical evidence of his guilt. . . . 

The police are not required to warn an 
arrested or accused person of his privilege 
against self-incrimination before proceding 
to interrogate him or before taking his con- 
fession.13 


In his book, considered by many to be 
the policeman’s bible on matters relating 
to investigation, Professor Inbau states 
under the heading “Display an Air of Con- 
fidence in the Subject’s Guilt”: 


‘ 
As part of this impression, of course, the 
interrogator must give no indication that 


ings of Criminal Cases,” University of Illinois Law 
Forum, p. 316 (1953). 








118 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


he is being influenced by what the subject 
may state in behalf of his innocence; and 
this should be so even when the interroga- 
tor actually realizes the reasonable implica- 
tion of possible innocence in some fact o1 
evidence presented by the subject.!4 


This seems to suggest that the police 
place little or no importance on the pre- 
sumption of innocence. He says further: 


... [I]t is better to show no interest what- 
soever in anything the subject has to say 
to refute the indications of guilt. Later, of 
course, the interrogator can always change 
his tack and let the subject go into as much 
detail and discussion as he chooses, but dur- 
ing the initial stages of the interrogation 
it is preferable that the subject’s exclama- 
tions be brushed aside as inconsequential.!5 
At another place in outlining the tech- 
nique for getting confessions, Professor 
Inbau states: 

Where unsuccessful in obtaining a con- 
fession regarding the offenses questioned, 
seek [for use as a wedge] an admission 
about some other offense of a relatively 
minor nature.16 


Later, Mr. Inbau advises: 


If a subject refuses to discuss the matter 
under investigation, concede to him the 
right to remain silent and then proceed to 
point out the incriminating significance of 
his refusal.17 
Professor Inbau cites the Ashcraft case'® 

in which the defendant was held and ques- 
tioned for thirty-six hours. The court said 
that this was “inherently coercive” and a 
violation of the due process of the provi- 
sions of the Fourteenth Amendment. Con- 
cerning this principle, the author points 
out: 


Thus far the courts have uniformly held 
that the validity of a confession is unaf- 
fected by the fact that it was obtained by 
the use of trickery or deception on the 
part of the interrogator.!9 


14. Fred Inbau, Lie Detection and Criminal Inter- 
rogation, p. 153, (1953). 

15. Op. cit., p. 154. 

16. Op. cit., p. 174. 

17. Op. cit., p. 168. 
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Further on, he says: 


In interrogating two criminal suspects 
the interrogator may play one against the 
other, and the confession resulting from 
such a trick is competent legal evidence. 
He may also deceive the offender by show- 
ing him a fake telegram purporting to be 
a report from another police department 
stating that the offender’s accomplice has 
confessed and implicated the subject under 
interrogation. A valid confession may also 
be obtained by deceiving the subject into 
believing that his fingerprints were found 
at the scene of the crime. 

An investigator may pose as a fellow pri- 
soner or a friend of the suspect, and a con- 
fession obtained as a result of such trickery 
is competent evidence at the trial of the 
accused. Likewise, it is legally permissible 
for the police officer to fake notes purport- 
ing to be from one prisoner to another and 
thereby eventually procure a statement in 
handwriting from one of them admitting 
his guilt of the offense for which he is under 
arrest.20 
It should be clear why those disciplined 

in such teaching would resist any suggestion 
that the accused have counsel at this stage 
of the proceedings. 

IV. Counsel Early in the Proceedings Will 


Put the Poor Defendant on the Same 
Footing as Those Able to Pay 


The so-called professional criminal 
knows his legal and civil rights—sometimes 
almost as well as a lawyer!—so that he does 
not have to be told he cannot be forced 
to give evidence against himself; neither do 
the educated embezzlers, nor the anti-trust 
violators, nor the clever con men, nor the 
well protected gangsters, nor the hoodlums 
in a union racket. It is the poor person 
held in custody who more frequently does 
not have—but has the greatest need for— 
counsel.” 

In addition, many of the accused are 
very young. For instance, according to the 


18. Ashcraft v. Tennessee, 322 U. S. 143. (1944). 

19. Lie Detection and Criminal Interrogation, op. 
cit., p. 222. 

20. Op. cit., p. 223. 
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U. C. R., in 1957, of the 2,068,677 persons 
taken into custody, 98,927 were under the 
age of fifteen years. Of the total, 399,689, 
or 20% were still too young to vote. 

Many are mentally retarded. In a recent 
study, of 1,118 inmates of the Wisconsin 
State Prison, one and two-thirds times as 
many prisoners per one-thousand had a 
mental age of less than eleven years as com- 
pared with the men in the Wisconsin 
draft.?! 

According to the same authority (who 
cites FBI reports), approximately fifty per 
cent of those arrested are first offenders. 

Many of these are picked up for va- 
grancy or other minor crimes. If one has 
some physical resemblances to a_ person 
sought for an unsolved crime, especially if 
there is public pressure on the police, what 
happens? Some very effective methods are 
used to get a confession. Should the ac- 
cused not be told about his rights? 


V. Early Representation Will Enable the 
Detendant to Prepare His Defense, 
Thereby Affording Equal Justice 


Frequently there is a long span of time 
between arrest and indictment—and to the 
poor defendant who, of course, cannot 
make bail, these are long, long days indeed. 
By use of a questionnaire sent to lawyers 
in a few jurisdictions last year, the follow- 
ing information was obtained as to the 
average time between arrest and trial:?2 


Los Angeles—40 days 
New York City—30 days 
(30-90 days in felonies only) 

Boston—41 days 

Philadelphia—30 days 

San Francisco—64 days 

During this period the alert and scien- 

tifically equipped state’s attorney is prepar- 
ing his case. Witnesses which the defend- 


21. Gillin, Social Problems (footnote 15, p. 426). 


(1943). 
22. National Legal Aid Association Defender Study. 
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ant might have had are either gone or 
difficult to find. 
Some specific advantages can be listed as 
follows:?3 
1. ‘he defendant is comforted by the 
fact that he does not stand alone 
and will receive fair play. 

2. Evidence may be preserved. 

3. Charges before the magistrate may 
be made to conform to the facts of 
the case. 

4. Reasonable bail may be obtained or 
the man set at liberty on his own 
recognizance. 

5. Evidence from outlying jurisdictions 
may be obtained in time for trial, 
thus avoiding postponement. 

6. Removal from 

line-up or 

avoided. 

Evidence not presented at the Mag- 

istrate’s hearing could be presented 

to the Grand Jury with the possibil- 
ity of having the Bill of Indictment 
ignored. 

8. At arraignment, counsel, armed with 
the facts. could apply for an early on 
delayed listing in the interest of his 
client. 


prison for police 
questioning could be 


~!I 


9. At arraignment, counsel could see 
to it that the name of an eye-wit- 
ness is placed on the Bill of Indict- 
ment and the witness brought into 
court by the State. 

10. At arraignment, counsel could apply 
for a consolidation of all charges 
against the accused if that is in his 
client’s interest. 

Logically, in view of all the rights we 
say the accused has and should have under 
our form of government, it is difficult to 
understand why so many argue that the 
defendant should not have counsel prion 
to arraignment. 


(1957). 
23. Supplied by Herman I. 
Defender Association. 


Pollock, Philadelphia 





STATE-WIDE PROCEDURAL REFORM 
—How to Go About It 


T HE assignment given to me this morn- 
ing is to lead off with a discussion of pro- 
cedural reform. I was selected for this task 
because for the past year I have been the 
advisor to the Committee on Rules of Civil 
Procedure here in the State of Maine. I do 
not propose, however, except incidentally, 
to make a report on what we have been 
doing in Maine. Rather I should like to 
discuss in general terms the desirability of 
drastic changes in procedure and to make 
some suggestions about how to go about 
the business of procedural reform once it 
has been agreed that something ought to 
be done. 

The very statement of an intention to 
discuss procedural reform in general terms 
may carry with it the suggestion that the 
problems involved are common to all the 
states. Of course this is not so. In Massa- 
chusetts, for instance, the besetting difficulty 
has been court congestion and the law’s de- 
lays. A monumental job has been done in 
the past two years under the leadership of 
Chief Justice Reardon of the Superior 
Court in speeding up the docket, but any 
present or future discussion of procedural 
change in that state must necessarily focus 
on cutting down the time between the en- 
try of a case and the trial. In Maine, on 
the other hand, a lawyer can get a trial 
about as soon as he wants it, and often 
sooner, even in the busiest counties. This 
has meant that the Maine committee has 
had to take into account the possibility that 
a change in the rules might actually slow 
down the disposition of cases. 


By RICHARD H. FIELD 


Varying geographical factors are also im- 
portant. A lawyer in Fort Kent, Maine, who 
has to take a trip to the Aroostook County 
Courthouse in Houlton must travel a dis- 
tance three times the breadth of the whole 
state of Rhode Island. Ease of access to the 
courthouse and the availability of a judge 
to take needed action promptly are factors 
which any thoughtful rule-makers would 
have to weigh with care, and they would 
be unlikely to come up with the same solu- 
tions in every state. In short, each of the 
states has its own peculiar set of problems. 
The existing procedures vary greatly from 
state to state, despite the common law back- 
ground from which they all spring. State 
statutes, rules of court, and judicial deci- 
sions have led the several states down dif- 
ferent paths. These differences should and 
will continue, whatever decisions may be 
made about procedural changes. We ought 
to know what other states are doing because 
we may profit from each other’s experience. 
But the procedural rules for any state 
should be tailor-made to meet that state’s 
needs. You would not pick a ready-made 
suit of clothes off the rack simply because 
it fitted Abraham Lincoln. No more should 
you adopt a set of rules for your courts for 
the single reason that they have worked 
well elsewhere. 

It is an often-repeated truisim that pro- 
cedure is not an end in itself but only a 


RICHARD H. FIELD gave this address at the meeting 
of the American Judicature Society at the October 
regional meeting of the American Bar Association in 


Portland, Maine. He is a professor of law at Harvard 
University. 
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means of administering justice as fairly in- 
expensively, and expeditiously as possible. 
We could not operate our adversary system 
without rules, rules which mean what they 
say and which will be enforced by the 
courts. The alternative would be chaos. 
But when a good cause is lost or a bad 
cause is won because a lawyer tripped over 
a procedural hurdle, there is a failure of 
justice between the parties. Rules which 
make it needlessly difficult to get a case 
decided on its merits in the trial court or 
reviewed on its merits by the appellate 
court are simply bad rules. How many of 
us can say that there are no such rules in 
our own state practice? 


We lawyers tend, I think, to accept un- 
critically our own familiar state procedures 
as the natural if not inevitable ones. We 
often assume that a rule is universal when 
in fact it is unique to our own state. When 
I began to teach the law of evidence, I was 
surprised to find how many of the Massa- 
chusetts rules of evidence under which I 
had tried cases were purely a local product 
for which there had been no export market. 
Similarly, when I began to work with the 
Maine Advisory Committee, I found many 
procedural quirks I had never heard of 
before, but which the members of the com- 
mittee were surprised to find were unusual. 

Moreover, we tend to resist change. We 
grumble a bit when we are victims of a 
poor rule, but we are more likely to try 
to be sure it does not happen to us again 
than to agitate for a change in the system. 
It is natural to prefer to live with what we 
know, even if it is imperfect, instead of 
sweeping it away by drastic change and 
having to start all over again mastering 
something new. 


Judicial Rule Making Power Needed 


I suggest that it should be the first order 
of business on the part of those interested 
in improving the administration of justice 
to seek legislation giving the highest court 
of the state the power to make rules of 
practice and procedure which will override 
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existing statutes. The judges are full-time 
specialists in the law; the legislature has 
a multitude of other important duties and 
simply cannot find the time to give con- 
stant and comprehensive scrutiny to the 
way the courts are functioning. Their ap- 
proach is bound to be piece-meal. They 
pick out a particular supposed weakness 
and correct it by a change of statute, often 
as a result of prodding by some special in- 
terest group, and too often in doing so 
they create more problems than they solve. 

The legislators should realize that this 
is a delegation, not an abdication of 
power. They can always withdraw it if 
they do not like the results. ‘They can en- 
act subsequent legislation which will nul- 
lify a rule. In fact, this has almost never 
been done in states which have given the 
power to the courts. The judges promul- 
gate rules only after giving careful heed to 
the recommendations of the bar, and their 
product has been so satisfactory that the 
legislatures have been content to leave it 
alone. But the power to step in remains 
in the elected representatives of the peo- 
ple, and this is as it should be. Equally im- 
portant is the exercise of self-restraint by 
the legislators which keeps them from spot 
jobs of tinkering with details concerning 
which there have been complaints. 

Even if in your own state there is no 
great present demand for change, even if 
your judges are now satisfied with things 
as they are, such an enabling act as I have 
mentioned is still a wise precaution against 
the day when changes will be needed. I 
am sure you can trust your judges to use 
their power wisely, and obviously they will 
not use it at all if they believe the existing 
situation to be satisfactory. You can trust 
them not to make changes simply for the 
sake of change, and you also should be 
able to trust them not to cling to outworn 
tradition merely because it is old and fa- 
miliar. They are in a better position than 
anyone else to see what is wrong. They 
ought to be given the opportunity to do 
what needs to be done, and the undivided 
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responsibility for doing it. 

Nevertheless it is our responsibility as 
lawyers to be concerned with the way our 
courts are functioning. Are our methods 
as good as they ought to be? Do we lawyers 
think so? Do the judges think so? Does the 
man in the street think so? And of these 
the view of the man in the street is the 
most significant. When a case is intermin- 
ably delayed or when it is lost by some 
mysterious procedural slip having nothing 
to do with the merits, the loser has less 
respect for the courts and for the law itself. 
There seems today to be a growing cyni- 
cism about our courts and disrespect for 
our judges that I find frightening. It seems 
to me to call for a careful reexamination 
of our ways of doing things and an accept- 
ance of the obligation to improve them. 

The starting point for improving pro- 
cedure is to put the responsibility for it 
where it belongs—in the courts. Substan- 
tially every state that has achieved real re- 
form in the past twenty years has done so 
by first passing legislation giving full rule- 
making power to the courts, just as Con- 
gress did by delegating to the Supreme 
Court of the United States full power to 
make rules for the federal district courts. 

Stress must be laid on the words “full 
rule-making power.” I have heard a good 
many lawyers say, “Oh yes, our court has 
power to make rules,”—apparently without 
realizing the difference between the power 
to make rules “consistent with the laws” 
and the power to make rules that will su- 
persede existing statutes. It is only the 
latter that can be called a full rule-making 
power. In New England, only the legisla- 
tures of Maine and Rhode Island have 
given this broad power to the courts, spell- 
ing out that the court made rules will su- 
persede existing statutes. Connecticut has 
given the courts power to supersede stat- 
utes in certain limited areas, but in the 
other three states the rule-making author- 
ity is merely to supplement existing stat- 
utes. 


Given the power to act and having con- 
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cluded that action is called for, the court 
in any state would presumably appoint an 
advisory committee of experienced and 
representative lawyers to make recommen- 
dations. Service on such a committee is 
a major burden for an active lawyer to as- 
sume, but there is no lack of public-spirited 
lawyers ready to assume it. The committee 
must recognize, as the Maine committee 
did, the necessity of doing what I called 
a few minutes ago a tailor-made job. It 
cannot afford to put together with scissors 
and paste a set of rules borrowed from 
other jurisdictions with different problems. 


Federal Rules are Pattern 


Nevertheless any committee must start 
somewhere, and I believe that the decision 
of the Maine committee to start with the 
federal rules as a framework was a wise 
decision. In the first place, the federal rules 
are good rules. ‘They have been tested for 
twenty years in the federal courts and have 
given general satisfaction. Moreover, they 
have already been taken over in whole or 
substantial part by about a third of the 
states; and several more states are actively 
considering their adoption. In the second 
place, there is a real advantage in a gen- 
eral uniformity of pattern, so that the 
lawyer shifting between his state court 
and his federal district court will not 
have to master two greatly different pro- 
cedures or—worse still—feel that he has 
to call for help when he wants to go 
or must go into the federal court. Third, 
the national law schools have already ceased 
to offer any significant amount of training 
in common law pleading which is the basis 
of the practice in most of New England. 
Instead, they tend to focus on the federal 
rules and will doubtless do so increasingly 
as more and more states adopt them. In- 
deed, I foresee the day when rules on the 
general federal pattern will be as universal 
in the states as common law procedure 
once was. Then the young lawyer will be 
schooled in those rules and will only have 
to learn the local variations. 
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I think that these considerations justify 
starting with a presumption in favor of a 
particular federal rule, but I thoroughly 
approve the action of the Maine commit- 
tee in appraising each one of the federal 
rules in the light of the realities of local 
practice and adopting a rule only if it 
seemed satisfactory and workable here. In 
many ways the problems of a state judicial 
system are unlike the federal problems. For 
one thing, substantially all federal litiga- 
tion has involved over $3,000—from now on 
$10,000, thanks to an act of Congress last 
summer. In Maine, as in all the other 
states, there are many cases where the 
amount in controversy is in the hundreds 
of dollars. Furthermore there are many 
more state cases where the institution of a 
lawsuit is merely a collection device—the 
reduction to judgment of a claim where 
there is no real dispute of law or of fact. 
Finally, the Maine Superior Court of eight 
justices must cover sixteen counties, so 
that a resident judge is often not readily 
available to act on interlocutory matters 
out of term time, where the Federal Dis- 
trict Court normally sits in one place and 
can take needed action promptly. 


Departures From the Federal Rules 


These considerations and others have 
led the Maine committee in its tentative 
draft of rules—now in the process of being 
put in form for circulation to the bar for 
criticism—to depart from the federal model 
in various significant ways. Since some of 
the problems involved are common to most 
or all of the New England States, I shall 
mention a few of these departures by way 
of illustration. 

First: In the federal courts an action 
must be commenced by filing a complaint 
in court. In Maine, as elsewhere in New 
England, where attachment or trustee proc- 
ess is constantly used, it was thought that 
the traditional method of beginning an 
action by delivering process to an officer 
for service should be retained. The delay 
entailed in filing in court before service, 
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particularly where the distance to the 
county seat is great, might mean the loss 
of an attachment or the failure to make 
effective service on a trustee. 

The Maine committee has 
chosen to continue the practice of having 
the right to jury trial preserved unless it 
is expressly waived, instead of following 
the federal rule which requires an affirma- 
tive jury claim within a specified time. In 
a state where there is no problem of con- 
gestion and where jury trials are tradi- 
tionally regarded as the most satisfactory 
way of settling disputes of fact, there is 
some reason not to make it harder to get 
a jury. 


Second: 


Third: A’ plaintiff in Maine can con- 
tinue, under the proposed rules, to take 
a voluntary dismissal as a matter of right 
at any time up to the commencement of 
trial, whereas under the federal rule he 
cannot do so except by leave of court after 
the defendant's answer, which is normally 
twenty days alter service upon him. 

The examples I have cited could be 
multiplied. They have been given to show 
that the committee did not follow the 
federal rules where they did not seem to 
fit Maine’s needs. Another state faced with 
the same problems might come to differ 
ent solutions. It seems to me, however, that, 
as in Maine, a rules committee in any 
state should give fresh and independent 
consideration to each of its problems and 
not accept what has been done elsewhere 
merely because it has been done elsewhere. 

In one respect, the Maine committee 
may be charged with over-conservatism, al 
though I do not view. The 
committee has not, except in rare cases, 


share that 


tried to find something better than either 
the present state or federal practice and 
different 
that the federal rules can be 


from both. ‘True though it is 
improved 
upon and true though it is that a state 
might serve a useful role as a testing lab 
oratory for new procedural devices, the 
committee believes, sensibly [I think, that 
the comprehensive overhaul of its proce 
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dure ought, at least at the outset, to be 
content to make its stopping point the 
tested federal model save in the very few 
instances where a federal rule has demon- 
strably worked badly in the federal courts. 
I might give F.R. 25, dealing with substi- 
tution of parties, as an example of such 
a bad rule. On the other hand, the com- 
mittee has changed the wording of some 
of the federal rules to reflect the construc- 
tion actually placed upon them by the 
federal courts. This is an aid to the bar 
and to the judges and tends to assure 
actual conformity in practice instead of 
mere verbal parallel. 


Not a Battle of Wits 


In the last analysis, however, it is not 
this or that matter of detail that is sig- 
nificant. It is rather a matter of spirit and 
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attitude. The chief virtue of the federal 
model lies in the philosophy behind it. 
That philosophy is that a lawsuit should 
not be primarily a battle of wits between 
counsel, featured by surprise and counter- 
surprise, with the victory going to the most 
agile courtroom performer. The _provi- 
sions for pre-trial conference and the broad 
discovery devices lessen the tactical value 
of surprise at trial and, in my judgment 
at least, make a false claim or defense 
easier to expose. I believe that after a 
relatively short time any lawyer will find 
these rules easier to operate under than 
the existing practice of any New England 
state. I am sure that fewer cases will be 
won or lost on technical procedural points 
and that more often than in the past the 
litigant with the facts and the law on his 
side will be the winner. 





Reports of Progress in Judicral 
Adminstration in New England States 


Massachusetts Auditor System 
Clears Congested Courts 


A four-fold attack on court congestion and 
delay has brought near-miraculous relief to 
crowded court calendars in Massachusetts. 
The four devices used are assignment of Dis- 
trict Court judges to sit in the Superior Court; 
transfer of smaller cases from Superior Court 
to District Court for trial; a new court rule 
governing continuances due to conflicting en- 
gagements of counsel; and use of what has 
come to be known as the “Massachusetts audi- 
tor system.” 

The Massachusetts legislature provided by 
statute for the call by the chief justice of the 
Superior Court of a number of judges of the 
lower District Courts to serve temporarily on 
the Superior Court bench. These judges sit 
on the criminal side in misdemeanor cases 
and on the civil side in motor vehicle tort 
cases. The Superior Court has utilized the 
services of about 25 of these judges in addi- 


tion to the 38 judges of the Superior Court 
itself. 

The 1958 legislature passed a law (Act 
369) permitting the Superior Court to trans- 
fer to the District Courts cases in tort or in 
contract in which the reasonable likelihood 
of recovery would be $1,000 or less. As im- 
plemented by a court rule adopted in Sep- 
tember, it provides that within two months 
alter issues are joined (extendable to six 
months) the plaintiff is to file with the clerk 
a statement setting forth “the facts in full 
and itemized detail upon which the plaintiff 
then relies as constituting the damages.” A 
copy of that goes to the defendant, and failure 
to file that statement is taken as the equiva- 
lent of a statement by the plaintiff “that the 
evidence then available to him would not 
warrant a reasonable likelihood that recovery 
will exceed one thousand dollars if the plain- 
tiff prevails.” Such cases then go to the Dis- 
trict Court. A summer survey revealed some 
3,000 such cases in the 14 Massachusetts coun- 
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ties. This measure has served to rectify the 
imbalance which had _ previously existed 
whereby the Superior Court was overloaded 
and the District Courts were seeking work 
to do. 

The Superior Court of Massachusetts also 
has passed a rule restricting continuances of 
cases by reason of conflicting engagements of 
counsel. Rule 57A, which took effect on Sep- 
tember 1, 1956, grants a postponement of a 
trial in civil and equity cases only if counsel 
is actually engaged before the Supreme Judi- 
cial Court, and then for not more than 10 
days or until said engagement is concluded. A 
second postponement is granted only for a 
cause arising subsequent to the granting of 
the original postponement. 

Some segments of the bar, generally that 
portion of the trial bar which was attempt- 
ing to service too many cases, objected to the 
restriction. The heavy case loads maintained 
by these firms and individuals often caused 
delays after a case was reached on the court's 
docket. Restricting continuances requires firms 
to have a trial lawyer force which is propor- 
tional to the number of cases it has on the 
docket. In addition to avoiding delay, enforce- 
ment of the rule has resulted in a gradual 
build-up of the trial bar, which was becoming 
ever smaller in size. 

The most important device used in com- 
bating court congestion in Massachusetts has 
been “the Massachusetts auditor system.” The 
auditors are members of the bar, about 
eighty in number, to whom are referred cer- 
tain types of cases for a hearing on the facts. 
The hearing is conducted like an ordinary 
trial, and at its conclusion the auditor pre- 
pares and files with the court a written report 
of his findings of fact, including, if appropri- 
ate, the amount of damages. 

Following is the text of the statute upon 
which the practice is based: 


When a civil action is at issue, the Su- 
preme Judicial Court or Superior Court, 
in its discretion, and a district court, if both 
parties assent thereto in writing, may ap- 
point one or more auditors to hear the 
parties, examine their vouchers and evi- 
dence, state amounts and report upon such 
matters therein as may be ordered by the 
court. The auditors’ findings of fact shall 
be prima facie evidence upon such matters 
only as are embraced in the order; but the 
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court at the trial shall exclude any findings 
of fact which appear in the report to be 
based on an erroneous opinion of law and 
or upon inadmissible evidence. Whenever 
the auditor makes a ruling as to the ad- 
missibility of evidence and objection is 
taken thereto, he shall, if requested to do 
so, make a statement of such ruling in his 
report. The auditor shall not make any 
findings of fact which depend upon the 
decision of a question of law, unless he 
makes alternative findings, or states in his 
report the view of the law upon which his 
findings depend, with such auxiliary facts 
as will enable the court to pass upon the 
question. General Laws of Massachusetts, 
Chapter 221, Section 56. 


Neither party ever loses his right to a jury 
trial, but very few auditors’ cases ever are 
returned for trial. If they are, the auditor's 
findings are read to the jury. 

By rule of court the auditor's compensation 
is fixed at the rate of $9 for each hour of 
hearing and preparation of the report, and 
for waiting time in the court house if neces- 
sary. 

The auditor system apparently was invented 
in Massachusetts, and was introduced by leg- 
islative action more than a century ago, in 
1818. Between 1934 and 1942 it was used in 
some 47,000 Massachusetts cases, only 2 per 
cent of which went to trial. In 1942 it was 
discontinued because of wartime dislocations 
and also because the docket had become cur- 
rent. In 1956, with delays getting out of hand 
again, it was reinstated under the leadership 
of Chief Justice Paul C. Reardon of the Su- 
perior Court. At first limited to motor ve- 
hicle tort cases, it has been made applicable 
this year on a selective basis to actions for 
general liability such as claims for falling 
down stairs in department stores, small con- 
tract actions such as_ brokers’ commission 
cases, and the like. 

What has been the result of the use of 
these measures in Massachusetts courts? The 
Superior Court in Worcester County reduced 
its delay by 29 months through the use of 
auditors. In general, here is what Chief Jus- 
tice Reardon says: 


While a few individuals in the trial bar 
are still unhappy about the program of the 
Court, the Court has the results to prove 
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the efficacy of its methods. As of July }, 
1958, there were but three areas where cases 
waited over a year for trial after being 
brought. The quality of the litigation in 
the Court is gradually improving with con- 
sequent benefit to the bar, and those parties 
who belore were forced to wait for periods 
up to four and a half years are now being 
heard within a reasonable time after their 
cases are entered. 

There is much more that could be said 
on the Massachusetts experience, but it can 
be stated at least that the build-up in the 
number of forums, the requirement that 
cases move along for trial, and the appear- 
ance of these cases at the door of whatever 
forum they might be sent to, has resulted 
in a host of settlements and cleanup of an 
overloaded docket. It is our belief that not 
only is the public served by what has tran 
spired, but the bar itself, which was initially 
inclined to resistance to some of these 
moves, has accepted what has happened 
and has come to see merit in the program. 





New Hampshire Gets Probate Rules, 
Abolishes Justice Court Jurisdiction 


The New Hampshire judicial council ad- 
vocated and the legislature adopted at its 
last session a proposal which established an 
administrative committee of the probate 
courts to make uniform probate forms and 
rules for all counties. A committee of probate 
judges is now preparing its report and rec- 
ommendations to the Supreme Court, so that 
by July 1, 1959, the state will have uniform 
probate rules and blanks. This is an advance 
similar to that recently completed in Maine 
and Massachusetts. 

Legislature in 1957 also abolished the crim- 
inal and civil jurisdiction of justice of the 
peace courts. While these courts did not 
function in practice, the horrible thought was 
ever present that in a state with a population 
of less than 600,000, we had approximately 
3,000 judges with theoretical authority to 
adiudicate small civil disnutes and to pass 
criminal sentence on some of the more pleas- 
urable misdemeanors of the day. This has 
been abolished in law as well as in fact. (Laws 
1957, c. 244.) 

In contrast to this is the unsuccessful at- 
tempt to reduce the number of municipal 
courts in the state and substitute a lesser 


Vol. 42, No. 4 
number of district courts with larger author- 
ity under a coordinated system. This came to 
be labeled a reform movement, with the re- 
sult that it was roundly defeated in the legis- 
lature. Many people who are willing to make 
a change under the banner of improvement 
would fight intensely against the same change 
under the rubric of reform.—Chief Justice 
Frank R. Kenison, Concord. 





New Hope for Connecticut 
Court Reorganization 


Connecticut lawyers will try again next year 
to enact a comprehensive court reorganization 
measure. 

1ius time they hope to win a 32-year cam- 
,aign to integrate the fragmentized system of 
lee courts and eliminate duplicating jurisdic- 
tions. They are optimistic, because they now 
have powerful support from outside the legal 
profession. Campaigners for court reform now 
number in their ranks professional politicians, 
newspaper editors, the League of Women 
Voters and an organization called the Con- 
necticut Citizens for Better Courts 

The latter group has sponsored panel dis- 
cussions, workshops, pamphlets and radio and 
television broadcasts. These intensive efforts 
have encouraged members of the Special Com- 
mittee on Court Reorganization of the State 
Bar Association. Three times in recent years 
they have proposed sweeping legislative re- 
forms only to have the bill turned back by 
entrenched political interests in the state legis- 
lature. Certain administrative reforms aimed 
at the lower courts were enacted in 1957, but 
they failed to create a unified state system. 

Writing in the Connecticut Bar Journal, 
Professor Elias Clark of the Yale Law School 
attributed the earlier defeats to a lack of pub- 
lic interest. The defenders of the status quo, 
he wrote, were able to score cheap victories. 
The general public was unaware of the issues. 
and members of the bar frequently appeared 
to disaeree on important details of the reo 
ganization program. 

In the past, lawyers who opposed the pro 
gram created an imovression that the har was 
honelessly divided. However, a poll of bar as 
sociation members, on three separate occasions. 
shows members voting overwhelmingly for re- 
organization. The latest questionnaire finds 
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lawyers six or seven to one in favor of various 
provisions of the plan. 

A full description of the present Connecticut 
court system, criticisms of it, and the long 
campaign to correct them, appeared in the 
June, 1957, Journal. Briefly, the proposed bill 
calls for combining all Connecticut courts into 
a state judicial department, to consist of five 
courts. The Supreme Court and the Superior 
Courts would be little changed. The title of 
the Court of Common Pleas would be retained, 
but the court would be altered completely. 
The new Court of Common Pleas would be 
a state-maintained court which would assume 
the jurisdictions of the present 66 municipal 
courts and 102 trial justice courts. 

The probate court districts would be re- 
duced from 122 to nine. Probate court judges 
would be lawyers paid a salary equal to that 
of a superior court judge. 

In addition, a new family court would be 
established to handle neglected and delin- 
quent children, divorce cases and commitments 
of the mentally ill. 

In the face of a determined campaign for 
sweeping legislative action, minor court judges 
and their allies have suggested modifications 
and rules changes that would involve only 
limited reform in this field. But the special 
committee of the state bar association holds 
that only a complete break with the past will 
assure minor courts of a dignity and high pro- 
fessional standing in keeping with the im- 
portance of the matters before them.—L. 
Stewart Bohan, Meriden, Conn. 


Security of Tenure for Judges 


Is Rhode Island Bar Project 


The most important judicial reform project 
_in Rhode Island in recent years has been 
the repeated efforts to obtain a constitutional 
amendment assuring life tenure for Rhode 
Island Supreme Court and Superior Court 
judges. 

As far back as 1951 a constitutional con- 
vention considered, among other things, an 
amendment to this end. It was adopted for 
submission to the electors by a vote of 143 
ayes, 20 noes, 36 absent and | not voting. In 
the 1952 referendum it was approved by a 
majority of 14,948 votes, but less than the 
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three-fifths required for a _ constitutional 
amendment. In 1954 a proposed amendment 
in which the Rhode Island Bar Association's 
judiciary committee had pointed out defects 
received a 23,143 majority, only 737 short of 
the needed three-fifths. 

In June, 1955, a constitutional convention 
submitted a new judicial tenure proposal 
which would have required only a simple 
majority for passage. The bar association ju- 
diciary and executive committees recom- 
mended its adoption, although it was less 
than might be desired, but it was opposed 
by the press and rejected by the voters. An 
amendment drafted and sponsored by the bar 
association passed the 1956 assembly 89 to 0 
and 32 to 7, and was recommended to the 
1957 session for the necessary second passage, 
but it was not introduced in 1957, and in 
1958 it died in committee. 

Despite all these setbacks, the Rhode Island 
Bar Association still has judicial tenure on its 
agenda and a report from its judiciary com- 
mittee will be submitted at the annual meet- 
ing later this month. The difficulties encoun- 
tered seem to arise not so much with respect 
to tenure but other provisions such as pen- 
sions, selection, and retirement for age on 
disability. If and when the public and their 
elected representatives are convinced, as Con- 
gress apparently was with respect to the 
United States courts, that such provisions are 
a matter of good business and in the interest 
of the public and not solely for the benefit 
of judges as individuals, approval of suitable 
constitutional provisions should be obtain- 
able. 

In his 1958 annual message, Governor 
Roberts called for a survey by a commission 
of the judicial system, including possible re- 
districting of district courts, expansion of 
their jurisdiction, and such other matters as 
might properly be considered in such a study. 
The commission was created and is composed 
of the Chief Justice of the Supreme Court, 
the Presiding Justice of the Superior Court, 
a judge of the District Court, chairmen of the 
legislative judiciary committees, the president 
of the Rhode Island Bar Association, and 
three representatives of the public. This com- 
mission is now at work. 

A standing committee of the bar associa- 
tion, with the approval of the Superior Court, 
is at work on a study for proposed rules of 
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simplified practice and procedure along the 
lines of the federal rules. 

At a meeting of the executive committee of 
the Rhode Island Bar Association in the 
spring a Missouri-type judicial selection plan 
was approved in principle, and the drafting 
and promotion of such a plan is a current 
project of the Association and was to be con- 
sidered at a meeting this month with a view 
to possible introduction in the 1959 legis- 
lature.—Robert A. Coogan, Administrator of 
the Courts, Providence. 


Vermont Bar Adopts Indemnity Plan, 
Proposes Judicial Selection Change 


Vermont is definitely on the move. The last 
legislature created a commission to draft new 
rules of civil procedure. Vermont does not 
have judicial rule-making power. 
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At its September annual meeting the Ver- 
mont Bar Association voted to establish the 
first lawyer indemnity plan in the United 
States. This is a system whereby the organized 
bar engages as a group to make good for defal- 
cations of individual lawyers with clients’ 
money. The bar will contract with an insur- 
ance company for a blanket policy covering 
all lawyers, including non-members of the 
Association, and will cover individual losses 
up to $10,000 and aggregate liability of 
$100,000. 

At the same meeting the Vermont Bar As- 
sociation voted to draft and sponsor for 
adoption a new method of selecting judges. 
Vermont judges presently are elected every 
two years by the members of the state legis- 
lature. The proposed plan would be a com- 
bination appointive-elective one in conform- 
ity to the pattern sponsored and endorsed by 
the American Judicature Society and the 
American Bar Association—U.S. Circuit Judge 
Sterry R. Waterman, St. Johnsbury. 





Kansas Judicial Selection Plan 
Approved by Voters on Ni ovember 4 


Judges of the Supreme Court at Kansas 
will be chosen under a combination appoin- 
tive elective selection system conforming to 
the pattern proposed and advocated by the 
American Judicature Society and the Ameri- 
can Bar Association, as a result of the adop- 
tion by the voters of a constitutional amend- 
ment in the general election last month. An 
unofhcial count of the votes showed 243,473 
in favor and 190,675 opposed. 

‘The plan provides for the filling of vacan- 
cies on the Supreme Court of Kansas by ap- 
pointment by the governor from a list of 
names submitted by a nominating commission 
of lawyers and laymen, the judges thereafter 
going before the voters at six-year intervals 
on the sole question of their retention in 
office, without competing candidates. The full 
text of the plan is included herewith. 

Sponsored originally by the Bar Associa- 
tion of the State of Kansas, the election cam- 
paign was in the hands of a “Committee for 


the Non-Political Selection of Justices’ with 
headquarters in Topeka. Former Supreme 
Court Justice Hugo T. Wedell served as its 
chairman, and John W. Shuart, executive 
secretary of the state bar association, as its 
executive director. 

In an editorial on October 30 the Topeka 
Daily Capital said: 


“The Supreme Court of Kansas has 
through the years attracted some able ju- 
rists, fairminded men with the prime con- 
cern of impartial justice for big and little, 
rich and poor. The Supreme Court has 
also, at times, included judges less able, 
and it has occasionally been the retreat of 
lawyers who were politicians first and 
judges last. Now, however, Kansas has ar- 
rived at the point where the voters can 
take the Supreme Court out of politics. A 
majority vote for Amendment No. | next 
Tuesday will accomplish that purpose.” 


Following is the text of that portion of the 
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revised judicial article which has to do with 
the selection of justices: 





(Here insert the title of the court.) 


SENATE CONCURRENT 
RESOLUTION NO. 4 


Section 2 (d) Filling of vacancies in, and 
appointments to, supreme court. (1) Any 
vacancy occurring in the office of any jus- 
tice of the supreme court, and any position 
to be open in the supreme court as the re- 
sult of retirement, or failure of the incum- 
bent to file his declaration of candidacy to 
succeed himself as hereinafter required, or 
failure of a justice to be elected to succeed 
himself, shall be filled by appointment by 
the governor of one of three persons pos- 
sessing the qualifications of office, who shall 
be nominated and whose names shall be 
submitted to the governor by the supreme 
court nominating commission established 
as hereinafter provided. 

(2) In the event of the failure of the 
governor to make the appointment within 
sixty days from the time the names of the 
nominees are submitted to him, the chief 
justice of the supreme court shall make 
the appointment from such nominees. 

(e) Tenure of supreme court justices; 
declaration of candidacy; form of ballot; 
rejection and retention. Each justice of the 
supreme court appointed pursuant to the 
provisions of subsection (d) (1) of this sec- 
tion shall hold office for an initial term 
ending on the second Monday in January 
following the next general election after 
the expiration of twelve months in office. 
Any justice holding office at the time the 
provisions of this section become applica- 
ble to his office, shall, unless removed for 
cause, remain in office for the term or un- 
expired term to which he was elected or 
appointed. Not less than sixty days prior 
to the holding of the general election next 
preceding the expiration of his term of 
office, any justice of the supreme court may 
file in the office of the secretary of state a 
declaration of candidacy for election to 
succeed himself. If a declaration is not so 
filed the position held by such justice shall 
be open from the expiration of his term of 
office. If such declaration is filed his name 
shall be submitted at the next election to 
the electors of the state on a separate ju- 
dicial ballot, without party designation, 
reading substantially as follows: 
es iihiiibtmnasiantcnieneis 

(Here insert name of justice.) 





be retained in office? 

If a majority of those voting on the ques- 
tion vote against retaining him in office, 
the position or office which he holds shall 
be open upon the expiration of his term 
of office; otherwise he shall, unless removed 
for cause, remain in office for the regular 
term of six years, from the second Monday 
in January following such election. At the 
expiration of each term, he shall, unless 
by law he is compelled to retire, be eligible 
for retention in office by election in the 
manner prescribed in this section. 

(f) Supreme court nominating commis- 
sion. (1) A nonpartisan nominating com- 
mission whose duty it shall be to nominate 
and submit to the governor names of per- 
sons for appointment to fill vacancies in 
the office of any justice of the supreme 
court is hereby established, and shall be 
known as the “supreme court nominating 
commission.” Said commission shall be or- 
ganized as hereinafter provided. 

(2) The supreme court nominating com- 
mission shall be composed as follows: One 
member who shall be chairman, chosen 
from among their number by the members 
of the bar who are residents of and licensed 
in Kansas; one member from each con- 
gressional district chosen from among their 
number by the resident members of the 
bar in the district; and one member, who 
is not a lawyer, from each congressional 
district, appointed by the governor from 
among the residents of the district. 

(3) The terms of office, the procedure 
for selection and certification of the mem- 
bers of the commissions and provision for 
their compensation or expenses shall be as 
provided by the legislature. 

(4) No member of the supreme court 
nominating commission shall, while he is 
a member, hold any other public office by 
appointment or any official position in a 
political party or for six months thereafter 
be eligible for nomination for the office of 
justice of the supreme court. The commis- 
sion may act only by the concurrence of a 
majority of its members. 

(zg) Implementing legislation. The legis 
lature shall, at the next regular session 
after the election at which this amendment 
is adonted by the electors of the state, enact 
such laws as may be appropriate to make 
all the provisions of this section effective 
in operation. 











Illinois Judicial Amendment Apparently 
Defeated Despite Huge Affirmative Vote 


Illinois voters last month gave an _ over- 
whelming vote of approval to the state-wide 
judicial reorganization proposal which had 
been submitted by the 1957 legislature, but 
it may not have been overwhelming enough. 
A tabulation of votes with reports in from 
9,344 precincts and 561 yet to be heard from 
showed 1,509,035 affirmative votes and 842,343 
against. 

By terms of the 1950 Gateway Amendment, 
the Illinois constitution may be amended by 
either a two-thirds majority of those voting 
on the question, or a simple majority of all 
those voting at the election. On the two-thirds 
basis, these figures indicate the “‘yes’’ vote to 
be 175,651 short of the total needed to offset 
the negative vote so far counted. It was con- 
sidered impossible for the remaining 561 pre- 
cincts to make up this deficit. 


On the simple majority basis, the outcome 
was still in doubt. Latest estimates of the 
total vote are in the neighborhood of 3,200,- 
000, which would require something over 
1,600,000 affirmative votes to put over the 
amendment. That leaves the above “‘yes” vote 
about 100,000 short of a simple majority, and 
whether that amount could be made up from 
the unreported precincts was impossible to 
predict. 


Regardless of the ultimate outcome, the 
heavy affirmative vote was viewed by friends 
and foes alike with deepest respect. Said the 
Chicago Daily News: 


“There has been a lot of talk of land- 
slides in this week’s election. In Illinois, 
the biggest landslide was the outpouring of 
votes for the Judicial Amendment to the 
Illinois constitution. Its state-wide majority 
is certain to exceed greatly that of the Dem- 
ocratic state ticket. The Democratic candi- 
dates for Cook County offices got majorities 
hailed as colossal, stunning, terrific, and 
so on. You can take your choice of over- 
sized adjectives. None of the Democratic 
county candidates, however, got as much 
as two-to-one, county-wide. Yet in Cook 
County, the Judicial Amendment got a 
vote of nearly three to one. .. . It got a 


fuller, clearer expression of popular ap- 
proval than any candidate for office did.” 


Cook County’s whopping three-to-one ma- 
jority (ten to one in Evanston) overshadows 
the more modest 460,000 to 442,000 margin 
by which the downstate voters registered their 
approval, but the fact remains that the down- 
state vote alone would have been sufficient 
to win in any of the other states that balloted 
on judicial proposals in the same election. 
The difference between the two may be ac- 
counted for in part by the fact that most of 
the problems are in Cook County and that 
county stands to benefit the most from adop- 
tion of the Amendment, but it is also due 
in no small measure to the tremendous job 
done by the Chicago Bar Association and its 
individual members in support of the cam- 
paign. 

A prime mover in the project from its 
earliest beginnings in 1951, C.B.A.’s contri- 
butions to the 1958 campaign included reac- 
tivation of the Illinois Committee for Con- 
stitutional Revision and establishment of its 
Committee for Modern Courts, securing a tax 
exemption ruling for contributions to it, cash 
contribution of many thousands of dollars 
from the Association treasury and from mem- 
ber lawyers, rent-free offices for the C.M.C. 
in the Association’s building, a speaker’s bu- 
reau of 180 members enlisted and trained by 
C.B.A., and a Blue Ballot dinner for political 
leaders and workers, organization of the 
“].P.’s for the J.A.” (justices of the peace 
for the judicial amendment), distribution of 
thousands of sample ballots, heroic efforts of a 
C.B.A. Committee of Two Thousand pledged 
to devote a specified number of hours to 
literature distribution and personal vote so- 
licitation during the last days of the cam- 
paign, and other things too numerous to 
detail here. 

The Illinois State Bar Association bore the 
burden of the more difficult downstate cam- 
paign and won the A.B.A. Award of Merit 
largely on the basis of this project. 

Jerome S. Weiss, president of the Chicago 
Bar Association, issued the following state- 
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ment on November 6: 


“Naturally, we are disappointed that 
today we cannot say that the Judicial 
Amendment has been adopted. Such adop- 
tion, of course, would mark a great victory 
for the people of this state in the cause of 
an orderly, efficient, businesslike structure 
for the administration of justice. If the 
official canvass should indicate that the 
Article failed to obtain the necessary two- 
thirds of those voting on the proposition 
or a majority of those voting at the polls, 
there has been a victory even in this failure. 
Never before has the attention of the peo- 
ple of this state been so sharply focused 
upon the weakness of our antiquated ju- 
dicial system. Such knowledge should give 
even greater impetus in the immediate fu- 
ture to carry on the fight for modern courts. 

“New Jersey’s victory was not an easy 
one. It came only after ceaseless hard work 
and tireless effort. The Chicago Bar As- 
sociation has devoted many years of effort 
in behalf of judicial reform. It is proud 
of the part it and its 7,500 members have 
played in the present campaign. It believes 
that the proper administration of justice 
is vital to the interest of every citizen of 
this state. We will continue to exert stren- 
uous efforts towards this goal.” 


The board of governors of the Illinois State 
Bar Association issued a similar statement 
ending with a resolution pledging the I.S.B.A. 
to join with the Chicago Bar Association in 
appointment of a committee to weigh the 
results of the campaign and, in event of de- 
feat, report back its recommendations for “a 
program for the resubmission to the state 
legislature and to the people of Illinois of a 
constitutional amendment for modernizing 
the Illinois court structure.” 


Louisiana Appellate Structure Is 
Revised by Constitutional Change 


Louisiana voters last month approved by 
the top-heavy majority of 143,861 to 44,395 
an amendment to the judicial article of the 
state constitution providing a comprehensive 
revision of the appellate court structure. Fully 
described in an article in the June issue of 
the Journal (page 30), the effect of the amend- 
ment is to reduce the mandatory jurisdiction 
of the Supreme Court, making decisions of 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 131 


the intermediate courts of appeal final in most 
cases, and adding a fourth intermediate court 
to help with the added work. The Supreme 
Court will retain its broad supervisory juris- 
diction and the courts of appeal will have 
added supervisory jurisdiction over the trial 
courts. Its chief effect will be to relieve con- 
gestion in the supreme court docket. 


Oregon Approves Amendment 
Authorizing Pro Tem Judges 


A constitutional amendment to permit the 
use of pro tem judges in the courts of Oregon 
was approved by the voters of that state by 
an unofhcial majority of 369,760 to 125,974. 

In 1953 the Oregon legislature authorized 
the temporary assignment of circuit judges 
to the Supreme Court to help the seven 
regular justices cut down the size of their 
heavy backlog of cases. Three years later the 
Court, because the issue had been raised in 
an attack on a decision in which pro tem 
judges had participated, was obliged to de- 
clare such practices unconstitutional, even 
though the members of the Court actually 
favored the plan and desired its continuance. 
The amendment, No. 9 on the 1958 ballot, 
was the answer to this stalemate, and it also 
erases any smudge of doubt on the present 
practice of assigning members of the bar to 
serve as pro tem judges in circuit and district 
courts and assigning circuit judges to serve 
temporarily outside of the circuits in which 
they were elected. 

The amendment was opposed by a few law- 
yers and judges who remain adamant in the 
belief that no person should sit on the bench 
unless he has been duly elected or appointed 
by the governor to that position. However, 
the amendment will give the judicial system 
needed flexibility to meet abnormal work 
loads in the Supreme Court or any othe: 
court, and will be a most effective weapon 
in the fight 
delay. 


against court congestion and 
The Portland Oregonian commented: 
“We have complete faith that the members 
of the Supreme Court will choose for pro 
tem justices only those circuit judges who, 
in participating in decisions and writing 
opinions, will uphold the present high stand 
ards of the Oregon Supreme Court. We have 
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confidence, too, that the Court will name as 
pro tem circuit and district judges only those 
lawyers capable of leaving their prejudices 
behind when they temporarily don the black 
robes.” 





Two Court Plans Will Be Offered 
to 1959 New York Legislature 


New York court reorganization was put to 
death last spring when the legislature refused 
to enact the Tweed Commission’s proposals 
and adjourned without prolonging the Com- 
mission itself. But the corpse is a lively one, 
and the 1959 legislature is assured of at least 
two plans being introduced for its considera- 
tion—either one better in important ways 
than the one that was rejected in 1958. 

One of the worst setbacks to the Tweed 
plan in its last days was the withdrawal of 
support of the League of Women Voters, on 
the ground that it had lost so much in the 
course of legislative amendment and compro- 
mise that it was no longer worth fighting for. 
To back that up, the League published in 
mid-October a new draft prepared at its re- 
quest by the Institute of Judicial Adminis- 
tration at New York University. 

Meanwhile, the Judicial Conference, in 
compliance with a request made to it by 
Governor Harriman immediately after the 
1958 adjournment, has been at work on its 
own version, which was published on Novem- 
ber 10. 

The League plan is by far the simpler of 
the two, being completely contained in two 
double-spaced typewritten pages. It provides 
for a unified judicial system consisting of the 
Court of Appeals, the Appellate Division, the 
Supreme Court, the General Court of the City 
of New York, and, outside of the City of 
New York, the County Court and the Magis- 
trate’s Court. Administrative authority and 
responsibility would be vested in the Chief 
Judge of the Court of Appeals, with the ad- 
vice of the Judicial Conference and the as- 
sistance of an administrative officer and as- 
sistants. The total cost of the judicial system 
would be paid by the state on the basis of a 
consolidated budget submitted by the Judi- 
cial Conference. The legislature “may dele- 
gate’”’ to the Judicial Conference the power 
to regulate practice and procedure. The Chief 
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Judge “may assign and transfer judges and 
proceedings as needed, and may establish 
surrogate, family and other parts of courts.” 

The Judicial Council plan, a more elabo- 
rate document, resembles the League plan in 
providing also for strong centralized admin- 
istration over a reorganized state court system. 
Its state-wide system would include the pres- 
ent Court of Appeals, Appellate Division and 
Supreme Court and also the Surrogates’ (pro- 
bate) Courts, and it would set up a new 
Family Court. In the metropolis there would 
be Civil Courts, with jurisdiction up to $10,- 
000, and Criminal Courts, the two taking over 
all present municipal jurisdictions. Upstate, 
there would be County Courts with civil and 
criminal jurisdiction, City Courts mandatory 
in larger cities and optional for smaller ones, 
and District Courts on a county and rural 
basis replacing the 2,245 town justices of the 
peace and village police justices. 

Edwin F. Chinlund, chairman of the Com- 
mittee for Modern Courts, announced that a 
legal advisory committee had been appointed 
to study the two plans, and that no position 
would be taken pending the report of that 
committee. In preliminary discussions, how- 
ever, the earlier League plan was criticized for 
failing to provide specifically for a Family 
Court and for judicial rule-making power. 
Chief Judge Conway, chairman of the Judi- 
cial Conference, invited suggestions and indi- 
cated that a supplemental report based on 
them would be issued early in December. 

Under the heading “Now for Court Re- 
form Action!” the New York Times edi- 
torialized: 


The Judicial Conference proposals 
should go far to eliminate these causes of 
court reform failure. Outstandingly impor- 
tant—especially to the bar and the bench— 
is the fact that this plan has fully behind 
it the immense authority and prestige of 
the top-ranking judges in the state who 
compose the Conference, support which 
has been lacking in the past. In the second 
place, the proposals come far closer than 
did the bill that was defeated last spring 
to meeting the basic requirements of sound 
court reconstruction such as were embodied 
in the model designed by the Institute of 
Judicial Administration. 

Then, too, the Conference has wisely 
left the doors of time and opportunity 
open for discussion and amendment. We 
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hope that once the suggestions are in, and 
changes for the better made, there will be 
no reasonable cause for defections in the 
ranks of those who are fighting for genuine 
court reform, and that those who haven't 
been in the fight, but ought to be, will 
join in it. 





North Carolina Justices’ 
Amendment Is Defeated 


An abortive by-product of the campaign 
for modernization of the North Carolina ju- 
dicial system came to naught in the Novem- 
ber 4 election when the voters rejected by 
a huge majority a proposed constitutional 
amendment which would have increased the 
jurisdiction of the justices of the peace but 
would not have dealt with the basic faults 
of the system. 

The amendment would have increased from 
$50 to $300 the jurisdictional maximum of 
justice courts in “claim and delivery cases,” 
the legal step necessary to repossess mort- 
gaged property on which payments are over- 
due. Returns from 1,189 of the state’s 2,083 
precincts showed 152,511 votes against it to 
88,942 for it. 

At its October meeting in Raleigh, the 
North Carolina Magistrates Association 
adopted a 10-point program for improvement 
of justice of the peace courts, but meanwhile 
the sixty-man committee appointed by the 
Governor to promote the broad-scale court 
improvement program was at work publiciz- 
ing and selling the recommendations to the 
people of the state, and drafting a proposed 
judicial article in conformity to them for in- 
troduction in the 1959 legislature. Its text 
was expected to be out about the first of this 
month. 

As described by the North Carolina Com- 
mittee for Improved Courts, the plan calls for 
a single state-wide unified court with the 
Chief Justice as its executive and administra- 
tive head, assisted by a professional staff; 
three divisions of courts, the present Supreme 
Court, the Superior Courts, and district courts 
which would include magistrates’ courts in 
substitution for the justices of the peace. The 
Supreme Court would have judicial rule- 
making power, and would appoint district 
judges and magistrates on nomination of the 
local Superior Court judge. The plan also 
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calls for an improved system of jury selection 
with jury commissions in each county named 
by the Chief Justice. 





Ai:zona V oters Approve 
Retired Judges Amendment 


In their September election the Arizona 
voters approved a constitutional amendment 
which will relieve court congestion to some 
extent by making possible the use of the 
services of retired judges. Full text of the 
amendment appeared on page 31 of the June 
Journal. It provides for use of such judges, 
with consent of the litigants, with payment 
for travel and subsistence but not for com- 
pensation beyond retirement pay. 

Heavily defeated last month was a Wash- 
ington state proposal which would have per- 
mitted elected officials, including judges, to 
receive pay increases immediately instead of 
at the beginning of a new term of office. It 
had been linked with a proposal to permit 
legislators to take state positions created at 
sessions in which they served. 





Judicial Selection in Nebraska, 


Rhode Island and Other States 


Adoption of the Kansas plan for judicial 
selection will be an encouragement to spon- 
sors of similar projects in other states. At 
the October annual meeting of the Nebraska 
State Bar Association a recommendation of 
the Committee on Judiciary that the Ameri- 
can Bar plan be introduced in the 1959 legis- 
lature for submission to the voters in 1960 
was approved. A similar effort in 1954 by 
initiative petition came about 8,000 short of 
the required number of signatures. 

Approval in principle of the Missouri plan 
was voted by the executive committee of the 
Rhode Island Bar Association in May, and 
the next steps were to be decided on at the 
Association’s annual meeting in Providence 
this month. At last report the Ohio State 
sar Association had not made a decision as 
to whether or not to introduce its plan in 
the new Ohio legislature. In as heavily popu- 
lated a state as Ohio the huge number of 
signatures required makes an initiative cam- 
paign very difficult and expensive. 
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After extended consideration of the prob- 
lem, a draft of a revision of the judicial 
article of the West Virginia constitution pre- 
pared by committees of the West Virginia 
State Bar and the West Virginia Bar Associa- 
tion and approved by both organizations pro- 
vides that judges “‘shall be selected without 
regard to their political party affiliation in a 
manner to be prescribed by law.” 

At its 1958 annual meeting the Vermont 
Bar Association voted to work for adoption 
of a Missouri-type plan for selection of Ver- 
mont judges, who now are “elected” by the 
legislature every two years. At the annual 
meeting of the Minnesota State Bar Associa- 
tion, retiring president James G. Nye devoted 
the major portion of his presidential address 
to a thoughtful discussion of the need for a 
better method of selecting Minnesota judges, 
and called attention to the appointment of a 
Special Committee to Study Improvements 
in Methods of Judicial Selection, headed by 
District Judge Leslie L. Anderson of Minne- 
apolis. The new president, Luther M. Bang 
of Austin, has reappointed the committee, 
which is now engaged in its study. 

Judicial selection is not involved in any 
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of the current thinking on court reorganiza- 
tion in New York, but there are those who 
have not forgotten it. The Syracuse Post- 
Standard in an October 11 editorial declared 
that “the fight to take the selection of judges 
out of politics remains one of the great issues 
in New York State,” and added that “it is 
up to our legislators to press steadily for the 
reform. New York is supposed to be the Em- 
pire State, the first in progress and excellence. 
It should be that way in judicial selection, 
but isn’t.” 

And an editorial writer for the New York 
Times pondered his own vote on judicial 
candidates in the Second Municipal Court 
District of Manhattan: 


“When we stepped into the booth we 
were faced with the names of twelve differ- 
ent candidates for places in three different 
courts from whom to choose eight judges, 
not to mention the candidates for six state- 
wide offices and for the Senate and Assem- 
bly. What chance has the average voter to 
know anything about most judicial can- 
didates? The time is long past for a thor- 
oughgoing reform in the way our judges 
are selected.” 





Lawyers and Doctors Lead Attacks 


On Court, Coroner Systems 


The archaic county coroner system faces fur- 
ther attack next year by the press, civic organi- 
zations and conscientious law enforcement of- 
ficials. 

In several states, legislatures will consider 
replacing coroners with trained medical ex- 
aminers. These laws, usually backed by phy- 
sicians and lawyers, are designed to replace 
elected coroners with trained medical ex- 
aminers who are appointed on the basis of 
their qualifications. 

Proposals to eliminate or modify the coroner 
system are under study in Utah, Texas, Ten- 
nessee, South Dakota, Pennsylvania, Oregon, 
Ohio, Minnesota and Nevada. 

Arkansas, Delaware and Georgia are devel- 
oping medical examiner systems under recent 
laws. Illinois enacted a measure to provide 
centrally controlled autopsy service to supple- 
ment and check the work of elected county 


coroners outside Cook County (Chicago). 

At the local government level, Dade County 
(Miami) Florida began developing an appoin- 
tive medical examiner service under a special 
law. Other local option or partial medical ex- 
aminer plans are in operation in North Da- 
kota, California, Michigan, North Carolina 
and ‘Tennessee. 

These signs of progress do not mean that 
the ancient county coroner system is fading 
away. On the contrary, the system dies hard. 

Next to the sheriff, the coroner is the oldest 
judicial officer in the Anglo-American legal] 
system. Coroners were established in England 
in the Twelfth Century when the officer was 
an agent of the king. One of his many duties 
was to confiscate the property of convicted 
felons and those who committed suicide. 

The power of the coroner declined with the 
power of the English king. By the time the 
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system was transferred to America, the coroner 
had become an official whose primary duty 
was to investigate deaths that happened under 
unnatural or mysterious circumstances. This 
is his function today. 

The coroner is a judicial officer, and a coro- 
ner’s inquest is a judicial proceeding to make 
a determination that should be made by scien- 
tific experts and for which the judicial process 
is ill adapted. Relatively few coroners are phy- 
sicians and most of them have no qualifica- 
tions to conduct modern, scientific examina- 
tions to determine the cause of death. Except 
in a few localities the coroner’s only qualifi- 
cation is the political acumen to get elected. 

This condition is deplored by medical and 
legal authorities who point out that thousands 
of murders go undetected because of the inept 
performance of untrained coroners. They rec- 
ommend a medical examiner system in which 
a doctor of medicine with experience and 
specialized training is appointed to office. 

Massachusetts discarded the coroner system 
in 1877 and devised a medical examiner plan. 
Several other states adopted the system, includ- 
ing most of the states in New England and 
portions of New York and New Jersey. Vir- 
ginia and Maryland have well established 
medical examiner plans. 

In other states, recent efforts to eliminate 
the vestigial coroner frequently have bogged 
down in state legislatures. The Utah experi- 
ence is typical. Six years ago the State Medical 
Association, State Bar Association, State Public 
Health Department, Utah Pathologists <As- 
sociation, Peace Officers Association, the at- 
torney general and others backed a medical 
examiner bill. 


The measure was introduced in 1953 and 
approved unanimously in a legislative sub- 
committee. Undertakers then descended in 
force, and the bill died in committee. 

Authorities say the undertaker-coroner com- 
bination is common in this country and _par- 
ticularly undesirable. As coroner, an under- 
taker is called to view the remains of about 
one-fifth of all persons who die. He has a 
business advantage in securing those bodies 
for burial. When the case involves murder, 
the wndertaker coroner may be selling funeral 
arrangements to a surviving spouse who might 
well have been involved in the murder. Under 
these conditions, there is a tendency to em- 
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balm first and investigate later. Unfortunately, 
embalming destroys many sources of informa- 
tion useful in determining the cause of death. 

The first Utah bill died in committee under 
pressure from the undertakers. A similar bill 
failed for the same reason in 1955. Last year 
the undertakers were persuaded to support 
the measure and the medical examiner bill 
passed the house with only five dissenting 
votes, but it died in the Senate. Utah will try 
again. 

Michigan has been more successful. The 
state bar association introduced a_ bill in 
1951 to abolish coroners in favor of qualified 
medical examiners appointed by county boards 
of supervisors. The bill did not pass. But in 
its off-year financial session, the Michigan 
legislature created a study commission to make 
recommendations to the 1953 assembly. The 
act passed in that year authorized county 
supervisors to abolish coroners and appoint 
physicians as medical examiners. Since 1954, 
when the local option law went into effect, 
coroners have been eliminated in ten counties, 
including Wayne (Detroit). 

The National Municipal League has cam- 
paigned to replace elected coroners with 
trained medical examiners since 1950 when 
it drew up a Model Medico-Legal Investiga- 
tive System. The League reports legislation 
in the desired direction in 15 states, It is now 
working with state medical associations and 
state bar associations in preparation for the 
1959 legislative sessions. 


Murdered Corpse Discovered 
At Medicolegal Seminar 


An autopsy performed at the Medical Semi- 
nar for lawyers in Richmond, Virginia, in 
October disclosed a murder before the eyes 
of the lawyer audience. 

The corpse, fished from the James Rivet 
the day before, was intended merely to serve 
for instructional purposes; but in the midst of 
the examination by Dr. Geoffrey T. Mann, 
State Medical Examiner, it was found that the 
middle-aged man had been shot by a .22 cali- 
bre pistol. The body was immediately removed 
from the autopsy room and a less embarrassing 
cadaver substituted. 
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Maryland Group Urges Laws 
to Guard Rights of Witnesses 


Rights of persons held as state’s witnesses 
must be protected by new legislation, accord- 
ing to a committee of the Maryland Plaintiff's 
Bar Association. Recent instances of witnesses 
being held in jail for long periods indicate 
the inadequacy of the present Maryland law. 
The committee will suggest the following re- 
forms to the legislative council: 

1. Every effort should be used to prevent 
jailing of witnesses. They should be confined 
only in cases where their testimony would be 
essential. State’s witnesses should be jailed in 
default of bond only in felony cases, and 
should be permitted release on their own 
recognizance in misdemeanor matters. Wit- 
nesses to collateral or less material matters 
should be granted release on recognizance, 
without having to post bail bond. 

2. Bail bonds fees paid by a state’s witness 
should be reimbursed by the state. 

3. Pay for state’s witnesses should be in- 
creased from the present ludicrous sum of 50 
cents a day. 

4. Authorities should consider providing 
“protective custody” rather than jail for per- 
sons held as witnesses. Jurors are lodged in 
hotels; witnesses should receive similar treat- 
ment. 

5. The superior officer of a police station 
where a witness is first held should be re- 
quired to give notice to the appropriate court, 
which should then notify the prosecutor’s of- 
fice. That office should determine the ma- 
teriality of the witnesses’ testimony and _ re- 
port back to the court the reasons, if any, 
why the witness should be held in default of 
bail or freed on his own recognizance. 


Six-Member Juries Tried 
In Massachusetts District Court 


Six member jury trials have been used for 
civil cases with success in the Worcester, 
Massachusetts, District Court. The system was 
authorized by the legislature in a law which 
became effective on July 1, 1957 partly as an 
experiment and partly to relieve congestion 
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in the Superior Court. The results: prompt 
trials and lower costs. 

The common objection to jury trials in a 
lower court is that counsel will by-pass it and 
enter cases in the superior court. This has not 
been true in Worcester. Cases are heard in 
the District Court a month after a writ has 
been submitted. This opportunity to avoid 
delay has not been by-passed. Consequently, 
the case load of the Superior Court has been 
reduced. 

The six-member panels are drawn from 
the Superior Court’s pool of jurors, and the 
lawyers who use the District Court, as well 
as the clerk, report that the verdicts are no 
different than those returned by twelve mem- 
ber juries. 

Some counties have brought dockets up to 
date by having a district court judge sit with 
twelve member superior court juries, but the 
Worcester system cuts the expense of a jury 
trial at the same time as it combats court 
congestion. 

Proposals for the extended use of the six 
member jury have been made. If legislation 
for remanding cases involving small amounts 
from the superior courts to the district courts 
is adopted, appeals to the district judges’ de- 
cisions could be heard as well as cases in- 
volving criminal misdemeanors, in a speedy 
and inexpensive jury trial in the District 
Court before six persons. 





New A.B.A. Section of Family Law 
Gets Program Under Way 


Godfrey L. Munter of Washington, D.C., 
has been elected chairman of the American 
Bar Association’s eighteenth and newest 
section, the Section of Family Law. The sec- 
tion, created at the annual meeting in Au- 
gust, will provide a permanent forum from 
which to spur the development of better do- 
mestic relations and juvenile courts, and ef- 
fective procedures, in addition to promoting 
the drafting of more realistic laws relating to 
all fields of family relationships. The need 
for this permanent body to study divorce laws 
and the administration of justice in this broad 
area is underscored by the fact that there is 
more litigation involving family matters than 
any other phase of law except torts. 
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Lawyers Do Not Understand 
Certiorari, Harlan Says 


There is a wide lack of understanding 
among lawyers as to the sort of plea that 
would move the Supreme Court to issue a 
writ of certiorari, betraying a “fundamental 
misconception as to the role of the Supreme 
Court in our constitutional scheme,” Justice 
John M. Harlan declared in his recent Ben- 
jamin N. Cardozo lecture before the Associa- 
tion of the Bar of the City of New York. 

Of 780 petitions for certiorari received dur- 
ing the 1957 term of court, only 110, or 14.1 
were granted, Justice Harlan said, He sug- 
gested that the surest way to get a petition 
for a writ of certiorari granted is to show 
that the case turns on an issue of federal law 
as to which there is a conflict of decisions 
among the lower federal courts. 





A.B.A. Establishes 


New Grievance Procedure 


The American Bar Association has an- 
nounced the establishment of new procedures 
for enforcing the canons of professional and 
judicial ethics among the Association’s 95,000 
members. “Circuit grievance committees” in 
each of the ten federal circuits and in the 
District of Columbia will be instituted. ‘Their 
function will be to consider complaints initial- 
ly, hold hearings when necessary, make findings 
of fact, and submit reports to the seven mem- 
her committee-at-large, which will, inturn- sub- 
mit conclusions and recommendations to the 
Board of Governors for final action. 

Discipline may take the form of censure, 
public or private, or the suspension or expul- 
sion of a member from the American Bar As- 
sociation. The committee will, of course, have 
no authority to suspend or disbar a member 
from the practice of law, since that authority 
rests only with the state courts which admit 
lawyers to practice. 

Creation of the circuit grievance committees 
will strengthen and expedite investigations. 
Previously, a single national committee was 
responsible both for discipline and official in- 
terpretations of the canons of ethics. This com- 
mittee will now be known as the Committee 
on Professional Ethics and will have the single 
duty of construing the canons. 
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This is the second major step in the field of 
professional discipline taken by the American 
Bar Association in the last two years. The 
other was the drafting of the uniform code of 
recommended disciplinary procedures in 1956. 


District of Columbia Court Will 
Hear Appeals on Original Papers 


The United States Court of Appeals for the 
District of Columbia Circuit on July 15, 1958, 
promulgated a rule, effective September 2, 
1958, providing that appeals from the District 
Court in both civil and criminal cases shall be 
heard on the original papers, instead of on a 
transcript of the record. Similar rules were 
adopted on the same date with respect to the 
review of cases from the Tax Court of the 
United States and the District of Columbia 
Tax Court. The purpose of the new rule is to: 

1. Reduce expense to litigants by eliminat- 
ing the fee charged by the clerk of the District 
Court for making a copy of the record or for 
comparing copies of papers certified. 

2. Reduce labor in the office of the clerk ol 
the District Court in preparing the record. It 
will no longer be necessary for the clerk to 
remove the designated papers from the files; 
send them to the photostat division for photo- 
stating; assemble and arrange the photostated 
material and compare same for inclusion in 
the record; or to compute the fee for the fore 
going services. 

3. Enable the record to be prepared and 
docketed in the Court of Appeals more 
promptly, with the result that the appeal may 
be heard sooner. 


Federal Bar Association 
Plans Washington Law Center 


Construction of a 10 story law center in 
Washington, D.C., for the Federal Bar As- 
sociation may begin in 1960. The center will 
have an auditorium, meeting rooms and club 
rooms, as well as law offices and a research 
library. Its primary function will be to pro- 
vide a law library, open to the public, which 
will serve as a national depository of knowl- 
edge and conduct research projects in the 
field of federal and inter-American law. The 
building will be used as national headquar- 
ters of the FBA, which now has 6000 members. 
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tems in Brief 





Highest lawyer income in the United 
States is earned by California lawyers, ac- 
cording to a report submitted to the Con- 
ference of California Judges. Their average 
income is $12,185, as against $10,220 for law- 
yers the country over. 


New bar journals have been established 
by the Bar Association of the State of New 
Hampshire and the Bar Association of Hawaii. 
The former, a quarterly, made its bow in Octo- 
ber, while Hawaii's Vol. 1, No. 1 comes out 
this month. 


Canons of ethics will be presented for 
adoption by the Indiana State Bar Associa- 
tion at its mid-year meeting in Indianapolis 
next month. 


Rules for justice courts, patterned as far 
as possible after the Nevada Rules of Civil 
Procedure and the federal rules, drafted by a 
committee appointed by the Supreme Court of 
Nevada two years ago, were submitted to the 
members of the bar last month for suggestions 
preparatory to submission of a final draft to 
the Court for its approval. 


A state-wide grievance committee system, 
with power to subpoena witnesses and with 
funds for an investigative staff, will be estab- 
lished by the Connecticut Bar Association as 
a result of a resolution adopted at its annual 
meeting in Hartford a few weeks ago. 


National Legal Aid and Defender Asso- 
ciation is now the association’s official name. 
The word “Defender” has been added to em- 
phasize that its scope is not limited to civil 
cases, but also includes legal assistance to the 
poor in criminal matters. 


Continuing legal education progranis for 
practicing lawyers will be intensified and 
broadened in a plan to be inaugurated by the 
National Conference for Continuing Educa- 
tion of the Bar. The conference, which meets 
for the first time from the 16th to the 19th 
of this month in New York, will be jointly 
sponsored by the American Bar Association 
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and the American Law Institute and is made 


— i - 
possible by a grant from the Fund for Adult 
Education. 
Admission of colored lawyers to mem- 
bership in the Bar Association of the District _ 


of Columbia was voted by the Association at 
its October meeting, ending a ten-year dis- 
pute which had once been carried into the 
United States District Court. The vote was 
on an amendment to the constitution elimi- 
nating the single word “white” from the re- 
quirements for membership. Needing a two- 
thirds vote, it had been submitted and de- 
feated five times on a mail ballot, and 
approved once on a voice vote, but the latter 
was declared invalid by the federal court. This 
time it was by ballot, at the largest meeting 
of the Association that members could recall. 


Ten former presidents of the Omaha Bar 
Association have formed a Council of Past 
Presidents to work for the election of com- 
petent judges to the district court bench of 
that city. Seven of the nine judges now sit- 
ting will be barred from seeking reelection in 
1960 because of a mandatory retirement law. 
The Council hopes to induce able candi- 
dates to file for judgeships, work with the 
bar association in recommending election of 
approved candidates, and obtain the coopera- 
tion of other groups in the campaign. 


Recent Visitors 
To the Society's Offices 


S. P. Mitra, High Court, Calcutta, India 

P. C. Chunder, Calcutta, India 

Albert S. Johnston, Lincoln, Nebraska 

Philip C. Ebeling, Dayton, Ohio 

Junkich: Koshikawa, Nagoya, Japan 

Shukry Muhtadie, Legal Advisor to Prime 
Minister, Amman, Jordan 

Won-Kwa Choo, Ministry of Justice, Seoul, 
Korea. 

Kim Young-Kook, Judge, District Court, 
Soonchon City, Korea 

Jung Hwan, Yoo, Seoul, Korea 

Raynor M. Gardiner, Boston, Mass. 

Huang Tsen-Ming, Associate Justice, Su- 
preme Court, Taipei, China 


T. Sri Ramanathan, Proctor, Supreme 


Court of Ceylon, Colomo, Ceylon 








The Reader’s Viewpornt 








Juror Finds Irregularity 
in Jury Selection 


Totally inexperienced in court procedure, 
I was interested in every detail when my jury 
duty of three months began, even to the num- 
bering of the panel members when the clerk 
of court first drew our names for the list. 
John Doe was number one, Mary Roe num- 
ber seven, and I number twenty-two in our 
thirty-six-man group. Both Doe and Roe had 
served before, and Doe, at least, was a friend 
of several of the minor court officials. On the 
first case Doe, Roe, and I were all drawn. 

Our names were drawn again for the sec- 
ond case, and—what seemed curious to me— 
Doe’s was the first name pulled from the 
tumbler. Quite a coincidence for juror num- 
ber one to be number one on that case too. 

The second month of the term I had to 
be absent from court for a week; when I re- 
turned I learned the other jurors were joking 
among themselves about Doe's “good luck” 
he had served on five of six cases so far. That 
morning he was again the first juror called, 
which, while the others might think it lucky, 
seemed incredible to me. I also was drawn 
and so Doe and I were together the third time. 

The following Monday twenty-seven of oun 
thirty-six-member panel reported for duty, 
eleven of the twelve who had served on the 
case the preceding week plus sixteen others. 
To my astonishment, the sixteen who had 
not served the week before were all called 
before the names of any of our eleven ap- 
peared from the tumbler. The clerk rotated 
the tumbler the requisite number of times, 
drew the slip and read the name; court of- 
ficials and attorneys all appeared perfectly 
satisfied with the procedure. But to my mind 
this was impossible to accept. 

That day my name was one of those chal- 
lenged, and so as soon as we were excused 
I sought advice from a lawyer. He gave me 
complete attention, but he said he knew the 





officials in question, and these peculiarities 
could be nothing but coincidence. However, 
he suggested | discuss the matter with the 
judge, since the suspected offense was a very 
serious one. 

After considerable hesitation | telephoned 
the judge for an appointment. He is an hon- 
est man and an able judge. | pointed out 
that the chance of sixteen jurors of one lot 
being called before a single one of the eleven 
in the other group was drawn was about one 
in thirteen million. He was annoyed at my 
having impugned the honor of his court, and 
asked how I thought such an ollense could 
be committed right under the eyes of all in 
the courtroom. I had come to the conclusion 
that the clerk, instead of reading the name 
drawn, had memorized the names and cor- 
responding numbers of panel members, and 
called them up as his fancy dictated. Our in- 
terview terminated with the judge’s statement 
that though he was sure I was quite wrong, 
he would take the matter up with the clerk. 
Three hours later he telephoned to tell me 
he was wrong, the laws of chance had some 
thing to be said for them after all, and the 
clerk would never transgress in that way again. 

The fact that such a flagrant violation of 
court rules could happen without challenge 

in fact should be considered impossible by 
both lawyer and judge when brought to thei 
attention—has whether 
wrong-doing of a comparable sort goes on 


made me wonder 
unnoticed in courts throughout our nation. 

Perhaps it would be well for all judges and 
attorneys occasionally to review the mechanics 
of the courtroom which they, because of thei 
long experience, may consider too routine to 
waste attention on. If justice is to be done, 
even the mechanical details must be meticu 
lously observed 


Mrs. Dorotuy K. KNAPLUND 
2930 Arbor Lane 
Madison 5, Wisconsin 
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December 


16-19—National Conference on Continuing Ed- 
ucation of the Bar, New York City. 

28-30—Association of American Law Schools, 
Chicago. 


January 

16-17—Wyoming State Bar Legislative Meeting. 
Cheyenne. 

19-23—Pennsylvania Bar Association, Philadel- 
hia. 


22-23—-Arkansas Bar Association mid-year meet- 
ing, Little Rock. 

26-30—A.B.A. Traffic Court Program, Regional 
Conference, Berkeley, California. 

22-24—Louisiana State Bar Association, mid- 
year meeting, Monroe. 

22-24—The Indiana State Bar Association, mid- 
year meeting, Indianapolis. 

23-24—-The Missouri Bar, mid-year meeting, Jef- 
ferson City. 

28-31—New York State Bar Association, New 
York City. 


February 


19-20—State Bar of Wisconsin, mid-year meet- 
ing, Milwaukee. 

19-24—American Bar Association, mid-year meet- 
ing, Chicago. 

20-22—National Association of Women Lawyers, 
mid-year meeting, Chicago. 

20-22—Junior Bar Conference, mid-year meet- 
ing, Chicago. 

21-22—Fellows of the American Bar Founda- 
tion, Chicago. 


March 


11-13—American Bar Association Regional Meet- 
ing. Pittsburgh. 

23-27—A.B.A. Traffic Court Program. Regional 
Conference, New Haven Connecticut. 

April 

1-2 —Kentucky State Bar Association, Louis- 
ville. 

9-11—State Bar of Arizona, Chandler. 

10-19—Inter-American Bar Association, Miami, 
Florida. 

23-25—South Carolina Bar Association, Charles- 


ton. 
27-May 1—Eighth Annual Lawyers Week. South- 
western Legal Foundation. Dallas, Texas. 
April 29-May 1—Illinois State Bar Association, 
Peoria. 


May 


6-9 —The Bar Association of the State of Kan- 
sas. Hutchinson. 

14-15—Utah State Bar, Salt Lake City. 

14-15—New Jersey State Bar Association, At- 
lantie City. 

15-16—Virginia State Bar. Richmond. 

20-23—American Law Institute, Washington, 


20-23—Louisiana State Bar Association, Biloxi, 
Mississippi. 
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21-—National Conference of Judicial Councils. 
Washington, D.C. 
21-23—Ohio State Bar Association, Cincinnati. 


June 


1-5 —A.B.A. Regional Traffic Court Confer- 
ence, New York City. 

4-5 —Arkansas Bar Association, Hot Springs. 

10-12—The Iowa State Bar Association, Des 
Moines. 

11-13—Tennessee Bar Association, Nashville. 

17-18—Minnesota State Bar Association, Min- 
neapolis. 

17-20—North Carolina Bar Association, Blowing 
Rock. 

26-28—Bar Association of the State of New 
Hampshire, Rye. 


July 
14 —-State Bar of Texas, Dallas. 
9-11—Idaho State Bar, Sun Valley. 
16-18—Alabama State Bar, Mobile. 


August 


17-22—National Conference of Commissioners 
on Uniform State Laws, Miami Beach. 

22-26—American Law Student Association, 
Miami Beach, Florida. 

24-28—American Bar Association, Miami Beach, 
Florida. 

31—September 5—The Canadian Bar Associ- 

ation, Vancouver. 


September 


3-5 —The West Virginia Bar Association, White 
Sulphur Springs. 

10-12--Wyoming State Bar, Cheyenne. 

21-25—The State Bar of California, San Fran- 
cisco. 


October 


7-9 —National Legal Aid and Defender, Asso- 
ciation, Cincinnati, Ohio 


November 


1-4 —American Bar Association Regional 
Meeting, Memphis, Tennessee. 


1960 


February 1-5—Pennsylvania Bar Association, 
Pittshurgh. 

March 1960—White House Conference on 
Children and Youth. 

May 18-21—American Law Institute, Washing- 
ton. D.C. 

August 29-September 2—American Bar As- 
sociation. Washington. D.C. 

September 14-23—Second Commonwealth and 
Empire Law Conference. Ottawa. Canada. 

November 9-12—American Bar Association Re- 
gional Meeting, Houston, Texas. 

May 17-20, 1961—American Law Institute, 
Washington. D.C. 

May 23-26, 1962—American Law Institute, 
Washington, D.C. 
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Following are brief descriptions of recent 
bulletins of the Institute of Judicial Adminis- 
tration, 40 Washington Square South, New 
York 12, N.Y. See also previous listings in 39 
J. Am. Jud. Soc. 155 and 40 J. Am. Jud. Soc. 
93 (1956). Individual copies of bulletins and 


Administrative Boards for Automo- 
bile Tort Cases—Workmen’s Com- 
pensation Compared. Time lapses 
in administrative proceedings. Use 
of attorneys and expert witnesses. 
Analysis of present practices in 
selected states, with annotated bib- 
liography. May 15, 1956. (37 pp.) 
Mimeographed. 


Assignment Systems in Civil 
Cases.* Analysis of assignment sys- 
tems in selected state trial courts 
of general jurisdiction. Also in- 
cludes a compilation of data from 
trial court judges on continuances 
and judicial vacations. August 1, 
1956. (69 pp.) Mimeographed. 


Juvenile Courts — Jurisdiction. 
Chart of statutes governing juve- 
nile court jurisdiction in the sev- 
eral states indicating in which 
states juvenile courts have exclu- 
sive jurisdiction of juvenile offend- 
ers. Selected bibliography appended. 
March 18, 1954. (28 pp.) Mimeo- 
graphed. 


Compulsory Arbitration and 
Court Congestion—the Pennsylvania 
Compulsory Arbitration Statute. 
An analysis of the extent of adop- 
tion of the statute by court rule in 
Pennsylvania’s 67 counties, and an 
appraisal of its potential for bring- 
ing jury calendars up to date. Based 
on data obtained from question- 


naires. August 1, 1956. (65 pp.) 
Mimeographed. 
Small Claims Courts. Textual 


and tabular study of these courts 
or divisions as they exist in the 
48 states. Includes information on 
their establishment, informal pro- 
cedures, right of appeal and fees 
charged. August 10, 1955. (48 pp.) 
Mimeographed. 


Contingent Fees in Personal In- 
jury and Wrongful Death Actions. 


The Literature of 


Judicial Administration 


©) 


= 








I.J.A. BULLETINS 


address. 


Analysis of statutes, court rules, 
practices and court decisions re- 
garding contingent fees in personal 
injury and wrongful death actions. 
Comments by lawyers on the sub- 
ject. April 22, 1957. (39 pp.) Mim- 
eographed. 


Administrative Offices—Functions 
Performed. Tabular chart of duties 
and functions of court administra- 
tive offices. Provides a quick com- 
parison for the several jurisdictions 
now having such offices, for use in 
conjunction with the Institute’s 1955 
study on “Court Administration.” 
(infra) July 18, 1956. (3 pp.) Mime- 
ographed. 


Appellate Courts. Internal Oper- 
ating Procedures. Comparative study 
based on questionnaire data sup- 
plied by state and federal appellate 
courts concerning non-statutory 
practices, such as reading of briefs 
and records, conferences on cases, 
oral argument, assignment of cases 
for writing of opinions, and _ tech- 
niques of opinion-writing. July 5, 
1957. (183 pp.) Mimeographed. Pre- 
liminary Report. 


Criminal Appeals. Comparative 
textual and tabular study of crimi- 
nal appellate procedure in the 48 
states from notice of appeal 
through petition for rehearing, in- 


cluding a_ selected bibliography. 
July 23, 1954. (49 pp.) Mimeo- 
graphed. 


Delay and Congestion in the Su- 
perior Court of Maricopa County, 
Arizona. On-the-spot official survey 
made by the Institute of Judicial 
Administration. Critique of present 
court administration and _ proce- 
dures, with recommendations. April 
12, 1955. (67 pp.) Printed. 


Typing of Appellate Briefs and 
Records. Compilation and analysis 























a complete catalogue of all Institute publica- 
tions since 1952, 
print but available for inspection at the In- 
stitute library in New York, may be had upon 
request direct to the Institute at the above 


including those now out of 


of the 
States 


statutes and rules of 20 
relating to the typing of 


briefs and records on _ appeal. 
March 31, 1954. (16 pp.) Mimeo- 
graphed. 


Check List Summary of 1958 De- 
velopments in Judicial Administra- 
tion. Similar to previous summaries. 
July 15, 1958. (48 pp.) Mimeo- 
graphed. 


Certification of Questions of Law. 
A state-by-state survey of constitu- 
tional, statutory and court rule pro- 
visions on the practice of certifica- 
tion of questions of law by trial 
courts to appellate courts. Charts 
reflecting replies to questionnaires 
with commentary. August 1, 1958. 
(15° pp.) Mimeographed. 


Court Administration. Informa- 
tion compiled in text and chart 
form from questionnaires answered 
by appointed court administrators 
or their equivalent. Their duties, 
as authorized by statute or court 
rule and as actually performed, 
are described. The cost of main- 
taining such office is itemized. This 
comparative study is enlightening 
to those interested in business man- 
agement of the courts. August 1, 
1955. (80 pp.) Mimeographed. 


Intermediate Appellate Courts 
Their Jurisdiction, Caseloads, and 
Expenditures. Textual and tabular 
information collated from question- 
naires completed by _representa- 
tives of the 13 states having inter- 
mediate appellate courts. The data 
include structure and personnel of 
the courts. August 1, 1956. (33 pp.) 
Mimeographed. 


Family Courts. Compilation in 
chart form of juvenile and family 
courts, independently constituted, 
as they exist in the 48 states. Com- 
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position, which includes judicial 
selection, salaries and tenure, juris- 
diction, powers and _ limitations, 
and procedures. Selected annotated 
bibliography. September 1, 1955. 
(62 pp.) Mimeographed. 


A Guide to the Construction and 
Renovation of Court Buildings. 
Factors to be considered in plan- 
ning for trial and appellate court 
buildings with reproductions of 
selected architectural plans. Lists 
current courthouse projects. Bib- 
liography. April 15, 1958. (42 pp. 


and 10 pp. appendices). Mimeo- 
graphed. 
Pre-Trial Rules. Bibliography 


and materials concerning the effec- 
tiveness of pre-trial conferences and 
court rules of an administrative 
nature. December 11, 1953. (5 pp.) 
Mimeographed. 


Judicial Administration — 1957. 
Similar to previous annual surveys. 
January 1, 1958. (20 pp.) Printed. 


Judicial Articles. Recent proposed 
judicial articles for Illinois, Iowa 
and Kentucky, the judicial articles 
of New Jersey, Alaska and Puerto 
Rico, and the 1947 proposal of the 
League of Women Voters of New 
Jersey, analyzed with explanatory 
comment. May 15, 1958. (104 pp.) 
Mimeographed. 


Jury System. Operation in the 
Federal District Courts. Charts and 
summaries of replies to question- 
naires of the Judicial Conference 
of the United States addressed to 
clerks of these courts. April 1, 1958. 
(99 pp.) Mimeographed. Distrib- 
uted only with consent of the Ju- 
dicial Conference of the United 
States. 
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Lawyer Indemnity Plans. Ena- 
bling statutes and plans in opera- 
tion, outside of the United States, 
to indemnify clients for losses due 
to lawyers’ dishonesty. Malpractice 
and disbarment proceedings are 
not included. A 48-state analysis 
of efforts to establish similar plans 


in this country. Preliminary Re- 
port, November 1954. Addendum, 
July 1955. (42 pp.) Printed as a 


public service by West Publishing 
Company, St. Paul, Minnesota. 


Rule Making — 1955. Constitu- 
tional and statutory provisions in 
the 48 states, District of Columbia, 
Puerto Rico, and Hawaii, dealing 
with judicial or legislative control 
over practice, pleading, and proce- 
dure. Special emphasis on develop- 
ments since 1949. June 1, 1955. (62 
pp.) Mimeographed. 


Rule Making Power of the 
Courts—1958 Supplement. A  sup- 
plement bringing up to date the 
1955 Institute of Judicial Adminis- 
tration study, broadened to include 
court-made rules of evidence in 
addition to rules of practice and 
procedure. Charts showing status of 
judicial rule making in the states. 
August 15, 1958. (37 pp.) Mimeo- 
graphed. 

Rules of Court—Sources. In chart 
form. Where to find rules of prac- 
tice and procedure for appellate 
courts and trial courts of general 
jurisdiction—state and federal. Bib 
liography of significant materials. 


July 15, 1958. (72 pp.) Mimeo- 
graphed. 
Selected Methods. Assignment 


Systems. Criminal Cases. A’ sum- 
mary of methods used to assign 
trials in 23 multi-judge courts. 
Text gives constitutional, statutory, 
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and rules of court provisions as re- 
ported in questionnaires. July 15, 
1955. (23 pp.) Mimeographed. 


Selection, Tenure, and Removal 
of Judges. Comparative study of 
the modes of selection, tenure, and 
removal of judges of courts of gen- 
eral jurisdiction and appellate 
courts in the 48 states, Alaska, Ha- 
waii, and Puerto Rico, with biblio- 
graphy. August 10, 1956. (103 pp.) 
Mimeographed. 


Statistics on Work of Highest 
State Appellate Courts. Tables of 
comparative statistics from the 
highest state appellate courts show- 
ing the number of appeals argued 
or submitted, the number of ap- 
peals decided, and the number of 
motions heard in each of these 
courts in 1952 and 1953. June J, 
1954. (7 pp.) Mimeographed. 


Selected and annotated biblog- 
raphy on Congestion and Delay 
in Litigation* prepared for the 
Attorney General. May 1, 1958 (28 
pp.) Mimeographed. Limited sup- 
ply. This bibliography will be in- 
cluded in the comprehensive Bibli- 
ography on Judicial Administration, 
a joint venture of the American 
Judicature Society and the _ Insti- 
tute. This volume will be pub- 
lished early in 1959. 


Published by Oceana Publica- 
tions: Handbook on Jury Service. 
Handbook for prospective jurors 
with a special preface by Judge 
Bolitha J. Laws. Published for the 
Institute of Judicial Administration 
and distributed by Oceana Publi- 
cations, June 1, 1958. (16 pp.) 
Printed. Copies may be obtained 
by writing to the publisher, 80 
Fourth Avenue, New York 3, New 
York. (25c per copy). 








The American Judicature Society is a national legal organization founded in 1913 
to promote the efficient administration of justice. Since its inception the Society has 
fostered judicial reform by publication of the Journal, by distribution of literature to 
anyone interested in judicial administration, by assistance to state and local professional 
and civic organizations engaged in specific judicial reform projects, and by independent 
research in the administration of justice. The Society is supported entirely by the dues 
received from its 16,000 members. Voting memberships are open to members of the bar; 
associate memberships are open to anyone interested in improving judicial administration. 
Dues are $10.00 per year, and individuals interested in membership should either contact 
a member of the board of directors listed on the inside front cover of the Journal, 
or write to the Society directly at 1155 East Sixtieth Street, Chicago 37, Illinois. 
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New Members of the American Judicature Society 


ALASKA 
ANCHORAGE 
John S. Hellenthall 
J. L. McCarrey, Jr. 

Paul F. Robison 
FAIRBANKS 
Harry O. Arend 
Edward A. Merdes 
JUNEAU 
Robert Boochever 
Henry J. Camarot 
M. E. Monagle 
Gladys Stabler 
H. D. Stabler 
Thomas B. Stewart 
NOME 
Walter H. Hodge 


ARIZONA 
PHOENIX 

Fred C. Struckmeyer, Jr. 
TUCSON 

John C. Gung’! 


YUMA 
William W. 


ARKANSAS 
MAMMOTH SPRING 
Robert N. Maxey 


CALIFORNIA 
BERKELEY 
Wilson Reid Ogg 
BEVERLY HILLS 
Joseph Meid 
Harry Oringer 
COVINA 
Dorothy W. Nelson 
LOS ANGELES 
Joseph L. Call 
Macklin Fleming 
Bernard A. Peskin 
Clyde C. Shoemaker 
ORANGE COVE 
George A. Hopper 


COLORADO 

BOULDER 
Howard O. Ashton 
Rex H. Scott 


Nabours 


CARROLL 
M. R. Tan Creti 

CEDAR RAPIDS 
Alvin G. Keyes 
David F. McGuire 
Harry E. Wilmarth 

DES MOINES 
Theodore T. Duffield 
Raymond M. Hedinger 
Newton L. Margulies 
Martin Tollefson 


A. M. Butler 
EMMETSBURG 

Dwight G. McCarty 
FORT DODGE 

Louie F. Beisser 
HARLAN 

Gerald L. Larson 
JEFFERSON 

Charles E. Hird 
LeMARS 

Burton Dull 
MANLY 

Le Roy T. Bosworth 
ie ea LTOWN 

. G. Cartwright 

H MASON CITY 

Don W. Burington 

WARREN L. De Vries 

Fred A. Ontjes 
NEWTON 

Marion R. Hammer 
STORM LAKE 

Edgar E. Mack 
STUART 

Hobart E. Newton 
TOLEDO 

M. G. Mickelson 
WEBSTER CITY 

R. G. Remley 


LOUISIANA 
BATON ROUGE 
Richard Alsina Fulton 


MAINE 
SKOWHEGAN 
Edward F. Merrill 


COLORADO SPRINGS MARYLAND 


Gerald W. Bennett 

R. T. Thomas 

Bernard L. Trott 
DENVER 

A. Edgar Benton 

Dennis C. DeBerry 

H. B. Valkenburgh 


CONNECTICUT 
NEW LONDON 
Morris Lubchansky 


DELAWARE 
GEORGETOWN 
Lawrence C. Elliott 


WASHINGTON, D.C. 
C. Aubrey Gasque 
W. Brooke Graves 
Giles S. Rich 


FLORIDA 
TAMPA 
David J. Kadyk 


ILLINOIS 
CHICAGO 
Thomas P. Sullivan 


INDIANA 
GARY 
George E. London 


IOWA 
BOONE 
Robert E. Mahoney 


ANNAPOLIS 
John B. Wright 

BALTIMORE 
Jacques T. Schlenger 

HYATTSVILLE 
E. B. Gale 


MASSACHUSETTS 
BOSTON 
Dorr Viel 


MICHIGAN 
DETROIT 
David E. Burgess 
HUNTINGTON 
WOODS 
William J. Weber 
LANSING 
Harold W. Glassen 


MINNESOTA 
MINNEAPOLIS 
Dana Nicholson 


MISSOURI 
COLUMBIA 


Edmond R. Anderson, Jr. 


NEVADA 
ELY 
Harry Murdock Watson 


NEW HAMPSHIRE 
ALSTEAD 

Benjamin H. Bragg 
BEDFORD 

Alexander J. Kalinski 


CLAREMONT 
Raymond V. Denault 
CONCORD 
Frank E. George 
L. Wilder Quint 
Charles W. Tobey, Jr. 
DOVER 
John Reid 
KEENE 
Philip H. ppeneee 
LACONIA 
Byron L. Galloupe 
Robert P. Tilton 
LANCASTER 
John E. Gormley 
MANCHESTER 
Allen A. Backer 
Maurice A. Broderick 
William H. Craig, Jr. 
Joseph A. Millimet 
MEREDITH 
Andrew J. Marks 
NASHUA 
Bolie A’ Degasis 
George M. French 
Edward J. Lampron 
Leonard G. Velishka 
PETERBOROUGH 
Kenneth A. Brighton 
PORTSMOUTH 
Henry M. Fuller 
Arthur J. Reinhart 
Robert A. Shaines 
SALEM DEPOT 
James A. Sayer, Jr. 
SOMERSWORTH 
John F. Beamis 
SUNCOOK 
K. —— haat 
WEST RYE 
T comme J. Morris 
WOODSVILLE 
Harold K. Davison 


NEW JERSEY 
HACKENSACK 
Joseph R. Letcher 


NEW MEXICO 
ALAMOGORDO 

John J. Wilkinson 
ALBUQUEROUF 

Edward P. Chase 

Samuel L. Dazzo 

Malcolm W. deVesty 

Don L. Dickason 

John P. Dwyer 

David G. Housman 

Russell Moore 

Paul W. Robinson 

William A. Sloan 

Lawson K. Stiff 

Steve Vidal, Jr. 
BELEN 

Albert I. Cornell 
CARLSBAD 

R. H. Blackman 
FARMINGTON 

James B. Cooney 

J. Murray Palmer 

Joe W. Wood 
HOBBS 

Ray C. Cowan 
LAS CRUCES 

Lafel E. Oman 
ROSEWELL 

E. W. Bisett 

James T. Jennings 
SPRINGER 

Daniel W. Caldwell 


NEW YORK 

NEW YORK 
Joseph P. Connolly 
George E. Mickel 
Claude E. Reitzel 
William C. Warren 


NORTH CAROLINA 
RALEIGH 
William Joslin 


NORTH DAKOTA 
BISMARCK 
Gordon V. Cox 
Ingomar Marcus Oseth 
Paul M. Sand 
DEVILS LAKE 
David Garcia 
Howard Maher 
DICKINSON 
Theodore Kellogg 
“ARGO 


Charles H. Shure, Jr. 
GRAFTON 

Robert M. Fair 
GRAND FORKS 

Albert F. Arnason 
HILLSBORO 

Chauncey T. Kaldor 
JAMESTOWN 

T. E. George 
LAKOTA 

Lysle C. Boostrom 
LANGDON 

Robert Q. Price 

J. M. Snowfield 
MINOT 

Hugh McCutcheon 

Robert W. Palda 
WAHPETON 

Bayard Lewis 
WATFORD CITY 

W. A. Jacobsen 

John F. Mullaney 
WILLISTON 

John R. Davidson 

A.T. Hackenberg 


OHIO 
WILMINGTON 
Frederick J. Buckley 


OKLAHOMA 
STILLWATER 
Robert Lamar Hert 

TULSA 
LeRoy Blackstock 


PENNSYLVANIA 
ALLENTOWN 

James F. Henninger 
BEAVER FALLS 

Jacob Venger 
HARRISBURG 

Elmer E. Harter 
NEW BRIGHTON 

Richard P. Steward 
PHILADELPHIA 

Peter ]. Camicl 

John F. Hassett 

A. Leo Levin 

Joseph P. McLaughlin 
PITTSBURGH 

Thomas |]. Dempsey 

John Lofton 

Harold Obernauer 


RHONE ISLAND 
NEWPORT 

Richard B. Sheffield 
PAWTUCKET 

Alphonse J. Chowaniec 

Francis R. Foley 
PROVIDENCE 

Harold A. Andrews 

John W. Baker 

Frank C. Cambio 

Joseph B. Carty 

Leo M. Goldberg 

Kirk Hanson 

Fdward T. Hogan 

Francis J. Kiernan 

Max Levin 

Leo Patrick McGowan 


Daniel J. Murray 
Vincent A. Ragosta 
Francis V. Reynolds 
Harold E. Staples 
Robert O. Tiernan 
Mortyn V. Zietz 
SAUNDERSTOWN 
James H. Donnelly 


SOUTH DAKOTA 
SIOUX FALLS 

Ellsworth E. Evans 
PIERRE 

R. C. Riter 
PRESHO 

John B. Jones 
RAPID CITY 

John C, Farrar 
SELBY 

Fred J. Homeyer 


TENNESSEE 
MEMPHIS 
Newton P. Allen 
NASHVILLE 
John J. Hooker, Jr. 
John C. Sandidge 


TEXAS 
AUSTIN 
Susette Meyer 
DALHART 
Harry H. Schultz 
GALVESTON 
William Stiglich 
HOUSTON 
Herman W. Mead 
Hiram A. Warner, Jr. 
SAN ANTONIO 
Ralph George Langley 
Walter E. Loughridge 


UTAH 
SALT LAKE CITY 
Dwight L. King 


VIRGINIA 
WILLIAMSBURG 
William T. Swindle: 


WASHINGTON 
SEATTLE 

John N. Rupp 

Theodore S. ‘Turner 


WEST VIRGINIA 
CHARLESTON 
Elizabeth V. Hallanan 


WISCONSIN 
MADISON 
Stewart G. Honeck 
MILWAUKEE 
Irving D. Gaines 
RACINE 
Gilbert E. Brach 


AUSTRIA 
VIENNA 
Paul C. Szasz 


BRAZIL 

RIO DE JANEIRO 
Raul Floriano 

SAO PAULO 
Alexandre Gnocchi 


PERU 

PUEBLO LIBRE, 
LIMA 

Nestor Lonzoy 

VENEZUELA 
CARACAS 


Pedro J. Mantellini 
Gonzalez 














To Promote the Effictent 


Administration of Justice 


When judges keep themselves in line 
with the progress of business, science, 
and professions other than their own, 
when they feel the heart-throb of the 
litigant and are conscious of his prob- 
lems, they will not lose the confidence 
of their fellow men. When judges, 


lawyers, and laymen reason together 


and work together in a common en- 
terprise to build the structure of jus- 
tice, democracies inevitably will thrive 
and their courts will endure in the 
affection and esteem of those whom 
they are charged to serve. 


BOLITHA J. LAWS 


Late chief judge of the United States District 
Court for the District of Columbia, and vice- 
president of the American Judicature Society. 
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